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SUMYMARIES of the Deciſions in this Volume. 


It being unknown, at the judicial fale of a houſe, that it had been inſured with the 
Edinburgh company, and a bond granted for the premiam, the purchaſer cannot 
init that the creditors relieve him of that bond — 


Not competent for the court of ſeſſion to make regulations, or ena penalties for pre- 
venting muirburn — 

The effect of a ſpecial diſpoſition containing the whole ſubjects of the granter 

An unlawful ſeizure made at ſea does not veſt the admiral with a privative juriſdiction 

Action upon a // 'belius famouſr, as competent, prima inſtantia, before the court of ſeſſion 

At what time bona fides is interrupted, both with regard to the perſon who ſuffers an e- 
viction, aud his tackſman 

A patron, upon the buil ling of a new church, has a preference in the choice of his ſeat, 
though his iatereſt in the parith was trifling, and the other heritors paid in propor- 
tion to their valuations , 

A houſe and park being let as one ſubject, and for a rent in cumulo, but the entry to 
the park at Candlemas, to the houſe at Whitſunday, the tenant muſt be warned to 
remove 40 days beiore the Whitſunday preceeding the Candlemas 

A tackſman of a mill not intitled to deduction out of the rent for the multure of part 
of the thirled lands poſſeſſed and laid in graſs by the proprietor of a mill 

Inhibition does not interrupt preſcription ot a real right to tithes | — 

Perſonal and real — 

The mother preferred to the cuſtody of a baſtard daughter, though paſt ſeven * of 
age. The father found liable in aliment till the child be fourteen 

The property of the ſubject ſold found not to be transferred, the purchaſe 2— to 
have been made with a fraudulent intention 


The widow of an apparent heir to an entailed eſtate, intitled to no — after the 
death of her huſband — 

To what extent a borough liable to repair damage done to a houſe by a mob ? 

When the preſumptions of law, that claims affecting the minor's eſtate were purchaſed 
by the tutor out of the minor's funds, and that a tutor or curator, ante redditas ra- 
tiones intus habet, take place —— 

The act of parliament 1685 5 was found to have retroſpect to entails, not only made, but 
compleated by infeftment, before the date of that act, and recorded in the regiſter 
of ſeilines — 8 

A ſum of money being allowed to a tenant for the reparation of houſes, it was found, 
provided the houſes were put in a habitable condition, that the tenant was not o- 
bliged to account for his disburſements 

Power of kirk - ſeſſions — — — 

Action refuſed upon a bill ſubſcribed by notaries, without witneſſes — 

A wife's intereſt in a bond when her huſband dies betore the term of payment 

Septennial preſeription of cautionry obligations — 

Warrandice from fa& and deed — 

In order to ſave the jus mariti upon the diſſolution of a marriage within the the Jr, wee 
ſufficient that a child be born alive, unleſs it alſo be heard to 

An action brought before the court of ſeſſion, againſt an officer - FB —— for a 
treipaſs, cannot be ſtayed and removed into the exchequer by an injunction from 
that court — — 

Qualified oath 

Who intitled to call the 2 of an hoſpital to an account? Whether the gover- 

nors have power to feu out the hoſpital's lands? Whether the court of ſeſſion may 
eſtabliſh rules for the future adminiſtration of the affairs of an hoſpital ? | 

A proceſs, with peral concluſions againſt a bankrupt, at the inſtance of his creditors, 
without the concourſe of the King's Advocate, not ſuſtained * 

A factor for an executor having lodged his conſtituent's money with a banker, in his 
own name, found, that after the factor's death, the 9 was not in bonis of him, 
but belonged to his conſtituent 


Tacks granted by a perſon whoſe liferent · infeftment was limited to a certain \ ſuns, found 


— 


good, notwithſtanding the lands 2 a greater rent than the ſum to which the 


right was reſtricted — — 

What writing ſufficient to bar the triennial preſcription ? — — 

Attorney acting as a political agent, not intitled to a e for his n with · 
out a previous bargain _ 

ame taken on a nne of n, which had n, P executed, 
null — 

Neceſſary to produce the grounds ; of debt, though an had upon an adjudicut on 
tor more than forty years — 
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Mandate — — — — 
A verbal mandate, or commiſſion, for ourchafing an heritable ſubject probable by wit- 
neſſes — — — — 


Action refuſed on a bill which had lain over twenty five years, the acceptor alive 

The acting partner of a company by a bill, under the firm of the company, for money 
borrowed, binds the company — 

Interpretation of the word heirs in a ſettlement nn 

Perſons carrying off a tenant's. cattle while ſubject to the hypothec, not liable to the 
landlerd who had done no diligence within three months 

The privileges of the corporation of hammermen in Stirling, found not to extend to 
the excluſion of a watchmaker's working there, altho' he refuſed to enter a mem- 
ber cf the corporation 

Not neceffary to raiſe an action of removing, or uſe formal warning 40 days before the 
term of removing, from tenements within borough A 

In a reduction of à bond upon the firſt branch of the act 1621, competent to redargue 
by parole · evidence the narrative of the bond, bearing to be tor borrowed money 

An heir of entail allowed to pnrge an irritancy, after an action was brought by the next 
ſubltitute in the entail for declaring the ſame 

What proof neceſſary to eſtabliſh mar: iage — 


— — 


The act 1695 found not to apply where the fields required to be Sivided amount w 


13 acres—AQt 1661 — — — 
Reduction of a decreet ef forthcoming 
A bond not having the date, place of ſigning, and deſignations of the witneſſes filled 

up in the teſting clauſe, null, though the Ae 1 the deed was ſubſcri- 

bed by them 
A proprietor may build a draw: kiln for berning lime on hay part of 1 p property, al- 
- though thereby a conterminous heritor's property ſhould be hurt 
Children predeceaſing their father, the proviſions made for them in the father's ſettle. 


ment goes to grand-children, though heirs not mentioned — 
Action ſuſtained upon a bill which had lain over 31 years — — 
Action refuſed on a bill which had lain over 39 years — 
Evidence neeeſſary for declaring a bankrupt, in terms of the act 1696 — 


Two retgurs of different parts of the ſame lands, prior to the 1681, amounting toge- 
ther to 40 ſhilling, ſufficient evidence of an old extent for a freehold qualification - 
Freeholders —— alter the order of the roll — — 
A diſpoſition by a bankrupt, to truſtees, for behoof of his creditors, does not prevent 
- creditors, not acceding, from attaching their debtor's effects, by diligence 
An outgoing tenant, whoſe term of removal was Michaelmas, found not intitled to diſ- 
"+ poſe of any of the dung collected by him, Porn to the beer-ſeed time of the 


. year of his removal — i. oy 
Aliment of a widow, until the firſt term after her huſband's death, mourning, and join- 
. ture-houſe, if they fall to be paid by the heir or executor — 


In an action brought for payment of a debt, the defence of preſcription, founded on 
-the ſtatute of limitations, was eluded by an offer to prove a promiſe of payment by 
witneſſes, within the years of preſcription 

AR the gth- of Queen Ann againſt gaming 

The a& the z0th of George il. with regard to aboliſhing the clauſe in charters de non 


| —— 


alienands fine confenſu ſuperiorum — — FO 

Competition betwixt an arreiting creditor, who had obtained a warrant to ſell the "gore 
arreſted, and a creditor who afterwards poinded — 

In a proceſs of damages for breach of promiſe of marriage, the proof of the E 
was reſtrifted to three years — — — 

A deed ſigned by two notaries, but at different places, and before different witneſſes, 
found not valid, nor ſupportable by a proof of homologation — 

Execution for cofts awarded by a foreign decree — — 

1. Title to purſue. 2. Effect of a declarator of irritancy = — 

When the diviſion ought to take place in a judicial ſale of a bankrupt's eſtate 

The act 1555, with regard to warnings, does not apply to coal- works — 

In reviewing the judgment of freeholders, the court of ſeſſion cannot receive evidence 
which was not produced to the freeholders — 

Any private commiſſioner of ſupply may call a meeting of the commilloners where 
there is no conveener — — — 


Evidence neceſſary to be produced by a claimant to a court of freeholders 
Juriſdiction of the court of ſeſſion, in judging upon the proceedings of eccleſiaſtical 


courts 
Whether one impriſoned ſor a fine, damages, and expences, ex delicto, is intitled to the 
act of grace? — — — — 
Whether half-pay muſt be — to eee in a ceſis banarum 5 
Res j udicaaaa — — 


Page. 


* Ls hs bd 8 te 


SUMMARTIE S. 


A fiſhing in the river Tweed, poſſeſſed jointly by a Scots and Engliſh heritor, how far 
_ to the regulations of the act 1696, c. 33. and the cogniſance of the court of 
ſeſſion ? 

A right aſſigned by a wife in her marriage contract, tranſmits to the huſband's heirs, 
though heirs are not mentioned — 4 

One cannot uſe one's property ſo as to do real damage to that of another 

Poſſeſſion of an uncultivated commonty by paſturage and caſting feal and divot, upon 
a title of part and pertinent, infers a _ of common property 

A duty granted upon what ſold in the market-place, not to _ eluded by ſelling elſe- 
where 

Thirlage of victual in general does not comprehend wheat, wha the mill is not pro- 
perly conſtructed for grinding it 

Eſfect of a clauſe cum molendis et muituris in the tenendas of a charter from a ſubject 

Malverſation of juſtices of peace. Poinding by an officer of exciſe, in virtue of their 
decreet —— 

Juriſdiction of juſtices of peace in private property. Prorogation of their juriſdiion 

Validity of a poinding * 

An adjudication ſubſiſts as a ſecurity for expences, only to the amount of the penalties 
for which it is led; and, if led jointly for behoof of the executor and the heir, the 
penalties fall to be proportioned between them — 

Import of a clauſe in a tailzic. Preſcription — 

Whether preſbyteries may deſign moſs for the uſe of a miniſter ? 

Miniſter of a royal borough with a landward pariſh not intitled to deſignation of a 
manſe upon the ſtatute 1663 —— 

A baron feuing out his barony with baron-bailie powers, conveys no privilege to the 
vaſſal which is not ſpecially granted in the feu-right 

Copartnery, if bound by a commiſſion executed after diſſolution by ** of one of the 
partners, or given by one FRE white ignorant of the death of the other ? 

Powers of a ſkip-maſter — 

An 8 ſuſtained as a ſecurity, | notwithſtanding a a pluris petitis 

After ſummons of ranking and ſale, can a diſpoſition be granted by the TOA | in im- 
plement of a minute prior to it? 

Stillicide ——ĩ— — 

Bond of proviſion containing heirs and aſignecs, if it falls by predeceaſc of the grantee 

Thirlage acquired by preſcriptiop, upon a grant of the mill and pertinents 

Wreck and ware 

Ading as a commiſſioner of ſupply without a legal qualification. Colluſive proceſs for 
recovering penalti-s | 

Conſtruction of cruives and cruive-dykes — — 

Annexing act. Removing. Proceſs 

Sentence of depoſition of a miniſter affirmed by the aſſembly 

If the actual heir has acceſs to ſerve ? Will bis deeds affect the eltate, though he be o- 
bliged to denude? — 

A jointure provided by th: act: ey heir in poſſeſſion, if good againſt the eſtate? 

Perſonal bond before 1641, if made moveable by aſſignation or bond of corroboration 
after it ?—If interrupted by a proceſs on inept titles? — 

Bond cujus dies ceſit, if it falls under the jusr mariti? Principal payable after the huſ- 
band's death, though intereſt current from a prec:ding term. Can a woman, mar- 
ried without contract, retain her tocher in lieu of her legal proviſions ? 


——— — — CO — 


— — — 


Reſerved ſaculties exercible on death- bed, or by teſtament th 

Coffin made by a freeman by the employment of an unfreeman, acting as an underta- 
ker — — 8 FR 

Relief betwixt heir and executor | — 3 1 


Poinding of unripe corns not compleat till they are threſhed and meaſured 
Writ not bearing in the telling clauſe to be ſubſcribed 1 the granter. Subſeribed 
without his Chriſtian name. Notorial docquets \ "kw 

Bond of aunuity granted ty a woman living in a ſtate of adultery with the granter, 
granted to her daughter — — — 

Bill of exchange accepted by two notaries for the party, without witneſſes 

What underſtood by the derm heirs whatſorver ? —— 

If on purchaſing catt!», land fide, and ſælling or 1 them before aQion, is lia- 
ble to the real owner _ 

If action lies at the inſtance of a og merchant, for the price of prohibited goods 
ſeined on the paſſage? _ — 

Probi © furniſhing after three years | — — 

It the e. it liter is | aided 0 » the principal me as 4 praccipuum ? If the younger 
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Tacit relocation of teinds — —. * 
Whether perſons, at whoſe inſtance it is provided by a marriage - contract that execution 
ſhall paſs, have a title to inſiſt in an action, after the death of the huſband, tor 


having the proviſions of the marriage contract implemented — 
Rights taken in name of children — — 1 
Miſſive letters not holograph, and wanting witneſſes 
Cautio judicio ſiſti et jndicatum ſolvi h — — — 
Conftituent liable for the debts of the inſtitor. Preſcription of accounts 
Alternative, where no time is ſpecified — — 
Truſt — — — — 
Annualrent, how far due by executors ? — . ſs 


Goods purchaſed for a particular purpoſe, through latent inſufficiency, not anſwering 
the purpoſe for which they were bought, the purchaſer relieved from the price 
Lands taken to the father in liferent, thereafter to the ſon in liferent, and his heirs-male; 


If a perſon not intitled to ſerve can object to a ſervice 
Intimation of the advances, if neceſſary ? 


whom tailing, the father's heirs in fee — a 
Action of mails and duties, if competent to ſet aſide the right of a perſon in immemo- 
rial poſſeſſion, and producing a ſeifine ? — — 
Combination ſor raiſing the rate of — — TOR 
Juriſdiction of the lyon court over meſſongers — — 


Locus poenitentiae, when a bargain is agreed to be compleated by writing 
Proviſion to a daughter payable year and day after her marriage _ 
How far a written contract can be ſupplied by witneſſes ? — 
Neareſt heir male of line whatſoever — * 
Thirlage — 


Acceſſion to a truſt-deed, how relevant to be proved 
Heir of proviſion, if liable in folidum ? — — 
Subject proceeding from the wife, taken to the ſpouſes in conjunct fee and liferent, and 
cſhe heirs of the marriage in fee — — 
Proviſion in full of legitim, the tee continuing a bairn in the houſe 

What deeds are extinguiſhed by diſſolution of the marriage within year and day? 
Eldeſt, or only daughter. Proviſion to children imputes in former proviſions, though 


. 


not purified at its date — — — 
alimentary proviſion to a wife, how far good againſt creditors? Claim for mournings 
not good againſt creditors _ — | 
Juriſdiction of courts martial —_ 2 
Action for uſury, if limited by the act 31. Elizabeth? — 


Legal diligence, compenſation, retention 
Arreſtment, if preferable to the indorſation of a promiſſory note? 
Proved, or not proved, that a diſpoſition of heritage was granted 
int adventure 
ommand of a ſuperior | 
Aſſythment. Sentence of a court-martial, evidence in an action of aſſythment 
Arreſters preferred to aſſignees, under a commiſſion of bankruptcy 
Sale.— Where the buyer's faith is followed 3 
Infeftment in a right of annualrent taken on a precept in a diſpoſition of the property 
Promiſſory note. _Recourſe ſuſtained, though not duly negotiated 
Powers of incorporations in naming their clerks 
Implied condition. In a bond payable by an heir of proviſion — 
Maintenance of poor, Whether a burden on the pariſh of their birth, or where they 
reſided laſt three years? : 
Homologation r 
Superiority of lordſhips of erection — 5 
Tailzie— Of a ſmall burgage tenement. Irritancy Not incurred by a truſt-diſpo- 
ſition for reducing the tailzie 
Debitor non pracſumitur donare 
Periculum. Hetween proprietor and tenant 
A ſimple arreft, if equivalent to impriſonment within the act 1696 ? 
Heritor may fit down for coal in lands ſet in tack 3 
If a ſuperior heritor can divert a rivulet from the inferior tenement? 
Locus poenitentiae, not barred by an informal writing 
Triennial preſeription, applies to debts contracted in England 
Neither party can object to the right of the common author A 
Arreſters preferred to aſſignees, under a commiſſion of bankruptcy, upon funds which 
had become the ſubjc& of competition before the arreſtments 
Inferior admirals, if competent to mercantile cauſes ? 
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Powers of preſbyteries as to ſchoolmaſters ſalaries 318 
Effect of a diſcharge ia a contract of marriage upon the wife's right of legitim, or 

claim upon her father's executry 319 

Preſcription of an erroneous tenure of lands — — 321 

Action refuſed on 2 proteſted bill — 323 

Whether a contract of marriage binding, when not ſubſcribed by the wife? 324 

Effect of a prote l for not acceptance —.— — 327 

If magiſtrates can fell a ſuperiority belonging to the borough ? 328 


Clauſe for doubling the feu-duty on the entry cuju/libet haeredis vel aſſignati 29 


3 
Irritancy, not incurred by neglecting the order of redemption in a — of declarator 331 
Diligence, preſtable by tutors — — ä 332 
Alledged errors in a rental not relevant to diminiſh the price of lands ſold by roup, 


where the articles of roup contained a clauſe, bearing, that the price was to have 
no reference to the rental 


333 
Heir of one ſelling with procuratory and precept, if bound to enter with the ſuperior ? 335 
Colliers may be employed at any coal poſſeſſed by their maſter — 337 
Thirlage.—Grounds turned into graſs — — 338 
Ranſomer intitled to an allowance in ſolatium | — 339 
Truſtees of à perſon inſolvent preterred to arreſters — 340 
Clerk of the bills, how far liable for cautioners in ſuſpenſions? — 341 


Preſcription of tolls and cuſtums 1 


An elder brother intromitting with the effects of the younger on his death, Found to 
have veſted in himſelf a proviſion with which he was burdened 


2— ? 

Lis alibi pendens.—1n a foreign court — 1 
From what period a bona fide poſſeſſor is accountable? — 347 
Commonty.—Where there are common proprietors, a diviſion may proceed fo 13 to 

affect the ſervitudes — — — 348 
Clauſe.— Juſt and lawful debts 350 
Schoolmaſter of a royal borough removeable — by by the coancil, upon lt wu 351 
Kirk - ſeat carried by a diſpoſition of lands — — 353 
Terce due from tenements in boroughs of —— 321244 
Prorogation of a tack, if good againſt rs ſucceſſors — 356 
Pure donation, in what caſes * ? — — 337 
 Nautae, Campones, flabulariti — —-— 358 


The clauſe of the act 1661, c. 41. reſpecting half - dike, is perpetual 359 
Can poinding proceed in name of the aſſiguee, upon a horning raiſed by the cedent: 362 
If a donation falls by the donee's death before it came to hand? 363 


If a legacy, to be divided among the children of wh legatee, falls by the legatee's pre- 


deceaſe ? — 


6 
Poſſeſſion of lands upon * proceeding on x precepts from n a wrong faperice, ſuf- the 
ficient to give right to the ſubjects by the poſitive preſcription. 24s, The poſſeſſion 
of a diſponee joins to the poſſeſſion of his author to — preſcription 


6 

Bona fides will not protect againlt ſtatutory penalties — — 
What negotiation required in bills payable at ſight — 374 
Tenant's oath in a judicial rental cannot give a verbal ſet of lands the effect of a writ- 

ten tack — — — 378 
Effect of a general ſervice, tanguam 2 et propinquior beers to a father 379 
Intereſt, if due on ſums arreſted — 383 
Foreign — — — 


wig 384 
Tailzie — — _ — 386 
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Page 59. line 9. from the foot, fir defender read purſuer. 
Page 107.line 24. «fer chargers add they. — 
Page 116. line 6. after fulfilled add there being more than two of the termly 


X | 
Page 119. line 2. from the foot, for did affect to read did not affect. 
Page 149. line 4. after only add immediately ſubſequent to the date of. 
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D E CISIONS 


OF THE 


COURT o SESSION: 


No. I. January 16. 1765. 


JOHN BUCHANAN of London, Merchant; 
Againſt 
ROBERT JAMIESON Writer to the Signet: 


* 


It being unknown, at the judicial ſale of a houſe, that it Bad been mfured 
with the Edinburgh company, and a bond granted for the premium, the 


purchaſer cannot inſiſt that the creditors relieve him of that bond. 


"I OME houſes in Wardrobe's-court were brought to a judicial ale by 


Mr Buchanan, and purchaſed by Mr Jamieſon, without either party 
knowing that the houſes had been inſured, with the Edinburgh Friendly 


Inſurance company, at L. 3200 Scots; for r7 of which, as the premium 


of inſurance, a bond had been granted, which, with ſeven years intereſt 


on it, remained unpaid. | 

Mr Jamieſon, upon diſcovering this bond, which, by regiſtration, in 
terms of the iſt act Geo. II. cap. 22. had become a real incumbrance ont 
ſubjects, inſiſted that the creditors ſhould relieve him, or that he ſhould be 
allowed to relieve himſelf of it out of the price, as by the decreet of ſale he 
is veſted with cvery right which the bankrupt had in his perſon to the 
ſubject fold: And it is further declared, that the purchaſers and ſubjects 
purchaſed, on payment of the prices, are freed, diſburdened, and diſ- 


charged, of all debts and deeds of the ſaid deceaſed James Wardrop, 


and his authors and predeceſſors, from whom he derived right. 
Anſwered for Mr Buchanan: Qui habet commodum, eundem ſequi 
* debet et incommodum ;* therefore, Mr Jamieſon ought not to have the 


__— benefit 


1 


nenefit of the inſurance without being obliged to pay the premium. The 
fallacy of his argument lies in ſuppoling theſe to be ſeparate and uncon- 
nected, whereas they are co-relatives, the one being the condition of the 


other: And, upon a general view, the inſurance muſt be conſidered as an 


equal bargain between the inſurers and the inſured. Hence, had the 
Lords known the ſubjects were inſured, and the premium not paid, when 
they ſet a price on them, that circumſtance would have made no varia- 
tion. Or, ſuppoſe the premium had been paid up, for the ſame reaſon it 
would have been added to the price; and, for the ſame reaſon, Mr 

amieſon, had he known of the inſurance, would have offered as much as 

e did, though the bond was not paid; or, had it been paid, would have 
given juſt ſo much more purchaſe-money. 

Neplied for Mr Jamieſon: The benefit of inſurance and payment of 
the premium are not inſeparably connected. The moment a houſe is in- 
ſured, the benefit of inſurance follows the ſubject, and tranſmits to ſin- 
gular ſucceſſors: But it is not till the bond is recorded in terms of the 
flatute, that a real lien is created on the ſubject. Should, therefore, the 
inſurance- company neglect to regiſter ſuck bond properly, the ſubject 
would be inſured, but not incumbered; fo that a ſingular ſucceſſor would 
have the benefit of the inſurance, but the company would have nothing 
but a perſonal action for the premium againſt the granter of the bond. 
Suppoſe the proprietor of an eſtate has acquired a right of caſting peats 
on a neighbouring moſs, or the like, for a ſum of money, for which he 
had granted heritable ſecurity on his eſtate, the purchaſer, at a judicial 
fale of this eſtate, would be undoubtedly entitled to the ſervitude, and yet 

to have the eſtate diſburdened of the heritable ſecurity. Mr Jamieſon is 
| preciſely in the ſame ſituation. Purchaſers muſt ſatisfy themſelves as to 
the rental and apparent ſtate of the ſubjects; but they are not obliged to 
ſearch for incumbrances, againſt which the decreet of ſale is held to be a 

The Lord Ordinary found Mr Jamieſon entitled to the benefit of the 

* infurance from and after his entry; but that the creditors are en- 

* titled to any dividends due preceeding that term, and muſt free 

© and relieve the purchaſer of any annualrents due on the premium 

d of inſurance preceeding his entry.“ 
Mr Jamieſon having preſerred a repreſentation againſt this interlocu- 
tor, which virtually over-ruled his plea, the Lord Ordinary took the cauſe 
to report; and the Lords adhered” | 


J. M. 


For Jamieſon, Rae, Maclaurin. Alt. Jo. Swinton, jun. 
Reporter Lord Juſtice-Clerk. Clerk. 
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wiſe be deſtitute. 
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No. II. January 19. 1765. 
Sir ROBERT GORDON of Gordonſtone, Baronet; 
Againſt 


JAMES CRANT of Knockando ; WILLIAM ANDERSON and WILLIAM 


FORSTTH, Tenants to Knockando ; and ALEXANDER and FAMES FIN- 
LAY, Tenants to Sir Robert. 


Not competent for the court of ſeſſion to make regulations, or enact penalties 
for preventing muirburn. 


IR Robert Gordon brought a proceſs againſt the ſaid tenants, ſetting 

forth, that, in May and June 1762, when no muirburn was lawful, 
they had kindled a muir near a valuable wood of his, on the hill of Mo- 
lundy, without taking any precaution to prevent the ſpreading of the 
flames ; the conſequence of which was, that the fire reached the dike in- 
cloſing his plantation; catched hold of the turf on the top of the dike; 
ſcorched a number of trees in the outer rows; and would probably have 
conſumed the whole, had it not been extinguiſhed by a number of 
aſſembled by him and others: And therefore, concluding againſt Te 
tenants for payment of damages and expences; and that they ſhould be 
prohibited from raiſing muirbuirn within ſuch a diſtance of the purſuer's 
wood as their Lordſhips may think neceſſary for its ſafety, and decreed 
to obſerve ſuch rules and regulations as the Lords ſhould preſcribe, and 
under ſuch penalties as they ſhould determine. Knotkando was called 
in this proceſs; but nothing was libelled or concluded againſt him. 

The tenants, defenders, all except the Finlays, * 9 and denied 
the libel. Knockando inſiſted that the proceſs againſt him ſhould be diſ- 
miſled, with coſts, as nothing was ſo much as alledged againſt him. Sir 
Robert offered to prove the libel againſt the tenants, and inſiſted Knock- 
ando was properly made a party, becauſe of the declaratory concluſions. 


The Lord Ordinary allowed a proof before anſwer.” 


Knockando having again contended, in a repreſentation, that the 
ceſs ſhould be diſmiſſed as to him, the libel was amended, and he conclu- 
ded againſt, as being equally guilty and liable with his tenants. 

From the proof it appeared, that Knockando and his tenants had no 
hand in the muirburn libelled, but that it had been kindled by his own 
tenants, the Finlays, againſt whom Sir Robert did not inſiſt; and the 
queſtion came to be as to the declaratory concluſions. 

Pleaded for the defenders : It is both profitable and neceſſary for them 
to burn the muir of Molundy. Profitable, becauſe it improves the ground; 
and neceſſary, becauſe it affords them firing, of which they would other- 


No man can uſe his property in aemulationem vicini, 


by erecting works, or doing any thing which yields him no advantage, 
and 


14 


and ſerves only to hurt his neighbour: But, no man can be reſtricted from 
profitable or neceſſary acts of property, though they may, ot even muſt, 
hurt that of his neighbour, unleſs he be liable to a ſervitude. But, if Sir 
Robert's demand be well founded, there never will be any occaſion for a 
ſervitude. Lord Bankton, vol. 1. p. 678.; 1. 21. F. de ag. et aq. pluv. 
arc. Zoeſ, ad Pand. lib. 39. tit. 3. H 4. 5. Gaille, Iib. 2. Ob}. 39. And 
this very caſe is put and determined for the defenders, in J. 30. f 3. F. 
ad leg. Aquil. * Si quis in ſtipulam ſuam, vel ſpinam, comburendae ejus 
< cauſa, ignem immiſerit, ut, ulterius evagatus et progreſſus ignis, alie- 
nam ſegetem vel vineam laeſerit; requiramus, num imperitia ejus, aut 
< negligentia, id accidit ? Nam, ſi die ventoſo id fecit, culpae reus eſt; 
nam et qui occaſionem praeſtat, damnum feciſſe videtur. In eodem 
< crimine eſt, et qui non obſervavit ne ignis longius procederet. At, ſi 
* omnia quae opportuit obſervavit, vel ſubita vis venti longius ignem pro- 
* duxit, caret culpa. The defenders would, no doubt, be liable ob dolum 
aut culpam to Sir Robert, if they ſhould kindle muirbuirn in a windy day, 
or by careleſſneſs allow the fire to reach his woods. But, if they kindle 
muirburn, optima fide, to improve their land, or for feuel, when there is 
no apparent danger from the wind, or any other accident, they cannot be 
liable to Sir Robert, whatever the conſequences may be. The defenders, 
therefore, cannot be reſtrained in their property or poſſeſſions. And it is 
incompetent for a court of juſtice to make regulations or inflict penalties, 
as demanded, eſpecially in ſuch a caſe as this, which has been already re- 
gulated by ſeveral ſtatutes. | | 
Anſwered for Sir Robert: The law which protects one perſon in the 
exerciſe of his ptoperty, likewiſe maintains his neighbour in the preſer- 
vation of his; and, without enforcing a mutual comitas, there would be an 
end to the peace and good order of ſociety. Where a man's operations are 
confined to his own property, and the effect of them is not immittere any thing 
deſtructive upon tat of his neighbour, or where an act is neceſſary for the 
preſervation or defence of a man's property, great latitude would be al- 
lowed, though hurtful to neighbouring property. But, where the act is 
intended ſolely in majus emolumentum, or lucri faciendi cauſa, the law will 
not gratify an avaritious ſpirit, which deſires to make profit to itſelf at fo 
great an expence as the deſtruction of the property or intereſt of a neigh- 
bour. And, upon this principle, it is laid down in the title F. de ag. et 
ag. pluv. that no perſon can, opere manufadto, drain up the water on his 
own property, ſo as to occaſion an unnatural and deſtructive emiſhon of 
Wye | | 
If damage, therefore, were to be done to the purſuer's property by the 
muirburning of the defenders, it is clear that he would be entitled to re- 
paration. The only queſtion, then, is, Whether the purſuer be entitled to 
any ſecurity for preventing a danger which is daily imminent? or, if he 
muſt calmly wait the deſtruction of his property, and then betake himſelf 
to an action for damages, which would very probably be fruſtrated by the 
Poverty of thoſe who have occaſioned the loſs? The purſuer ought to 
have ſome remedy, upon the plan and principles of the Roman edict de 
damno infecto, or of our own caution in law-burrows. | 
If the court ſhall be of opinion, that no ſuch remedy ſhall be granted 
him in the preſent caſe, the purſuer ſubmits, if the old ſtatutes, diſchar- 
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ging muirburn from March to Michaelmas, ſhould not be enfored by ad- 
ditional penalties, the old ones being inſufficient. If this were done, the 
purſuer would have ſome ſecurity, as muirburn is moſt dangerous from 
March to Michaelmas. Such increaſe of penalties is not without a pre- 
cedent; for, in the late diſpute between Scott of Brotherton and Carnegie 
of Craigie, this court enforced the obſervance of the old ſtatutes, regula- 
ting the exerciſe of the right of fiſhing, by a penalty of L. 50 Sterling 
for every tranſgreſſion. | | 

Replied for the defenders : The edict de ag. et ag. pluv. does not at all 
apply to this caſe, as it relates ſingly to an opus marufaffum. The cau- 
tion de damno infecto was not introduced to prevent a wrong done inten- 
tionally, or by negligence; for ſuch wrongs were underſtood to be ſuffici- 
ently guarded againſt by the law which puniſhed theſe wrongs when 
committed; but it was introduced to prevent a miſchief apprehended 
vitio rei, loci, vel operis: And the reaſon of the diſtinction is obvious. 
The law can regulate the actions of men, but cannot prop a leaning wall 
or falling tree; and, if this remedy were to be extended from things to 
perſons, there would be no knowing where to ſtop. In the caſe of law- 
burrows, the damage feared muſt be from intention and deliberate pur- 
pole. 

As to the caſe of Brotherton againſt Carnegie, the court was much 
divided, and different judgments were pronounced; and the cauſe was af- 
terwards appealed, and the judgment reverſed of conſent. Beſides, that caſe 
differed in ſeveral reſpects from this. For, firft, with reſpect to the cruives, 
every ſingle act of contravention was a damage to the ſuperior heritors; 
whereas the heather on the hill of Molundy may be kindled, and has 
been kindled, thouſands of times, without any danger to the purſuer. 
2dly, In that caſe, the damage to the ſuperior heritors, though certain, 
was incapable of eſtimation, as it was impoſſible to ſay what part of the 
fiſh, intercepted by the illegal cruives, would have been taken by any of 
the ſuperior heritors. And, Taſtly, in that caſe, there was a continued 
practice of delinquency, for ſeveral years, proved againſt the defenders. 

The Lords afloilzied, and found expences due.“ 1 


Act. Advocatus, Sollicitor, Lockhart, Henry Dundas. Alt. Burnet, Maclaurin. 


No. III. February 7. 1765. 


CHRISTIAN KIRKPATRICK 
Againſt 
SHORT. 


The effect of a ſpecial diſpoſition containing the whole ſubject of the granter. 


1 Grierſon, upon the 2oth of July 1761, granted to Chriſtian 
J Kirkpatrick her niece, a gratuitous bond for an annuity of fix pounds 


B Sterling, 


2 

Sterling, to be paid yearly, during all the days of her life. In this bond 
ſhe reſerved power to herſelf to alter; and provided that the ſame ſhould 
be ſufficient, in ſo far as not altered by her; or, tho? it ſhould be found in 
her cuſtody, or in that of any other perſon, with the delivery of which 
ſhe thereby diſpenſed. 

This bond was delivered to Chriſtian Kirkpatrick, ſome time before the 
death of her aunt. Thomas Short, a nephew of Janet Grierſon's, had 


afterwards the influence to procure from her a ſpecial conveyance to her 
houſes, which were her whole eſtate, excepting a little furniture, that 


ſcarcely defrayed the expences of her funeral. This diſpoſition, which 


was likewiſe gratuitous, contained the following clauſe : * Reſerving to 
© me my liferent-right of the premiſſes, and power to alter it ctiam in 
© articulo mortis. And I oblige myſelf to warrant this diſpoſition to Tho- 
mas Short, from all facts and deeds done, or to be done by me to the 
contrary ; all of which I hereby recal, declaring this to be my only 
ſettlement with regard to the matters here contained; which I alſo de- 
clare to be ſufficient, though lying by me undelivered at my death.” 
Upon the death of Janet Grierſon, a proceſs was commenced, at the 
inſtance of her niece, againſt Mr Short, in whoſe favours the above men- 
tioned diſpoſition was granted. The arguments inſiſted upon by the 
purſuer were, that her bond of annuity, though gratuitous, conſtituted 
her a creditor to her aunt, and gave her a right to inſiſt againſt the de- 
fender, who was bound by his acceptance of the diſpoſition, in which 
were contained the whole effects of the granter; and which deed, though 
ſpecial in appearance, was a general one in effect. She contended, that, 
if a perſon diſponed part of his eſtate gratuitouſly, his creditors might 


ſue for reduction upon the ſtatute 1621, if the reſt of his eſtate was not 


ſufficient to diſcharge their debts. That reduction upon that ſtatute had 
been allowed, in many caſes, by the court of ſeſſion, to gratuitous, as well 
as to onerous creditors; and therefore, though the ſettlement of the de- 
fender had contained a part only of the deceaſed's effects, in place of the 
whole, which it really did, this action of competition would have been 
competent to the purſuer, as there remained no other fund out of which 
her annuity could be paid. 

The defender, on the other hand, inſiſted, that the purſuer's annuity 
was effectually revoked by the diſpoſition granted to him: That this 
diſpolition was ſpecial, and inferred no repreſentation of the deceaſed ; 
conſequently could never ſubject the defender to the payment of her 
debts. If ſhe could qualify herſelf to be a creditor by her gratuitous and 
revokable deed, ſhe would be entitled to inſiſt upon the act 162t ; but 
that this was impoſſible for her to do, and the power of revocation had 
been exerced by the ſettlement in favours of the defender. That there 
was no inconſiſtency between the purſuer's bond of annuity and the diſ- 
poſition to the defender ; both were gratuitous ; ſhe was entitled by the 
one to a certain ſum, in name of annuity ; and he had a right, by the o- 
ther, to certain ſubjects therein particularly enumerated and ſpecially diſ- 
poned : That, if ſhe could diſcover any other perſon who repreſented the 
defunQt, ſhe might inſiſt for payment; but the defender was not that per- 
ſon, nor this action competent againſt him. 
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The court found, That the bond of annuity was revoked, in ſo far as 


concerned the ſubjects contained in the diſpoſition to the defender, 
and that it was revoked by ſaid diſpoſition. 


Act. Montgomery. 


No. IV. February 8. 1765. 


Colonel CAMPBELL Commander of the Revenue Sloop; 
Againſt 
FOHN MONTGOMERY, &c. 


An unlawful ſeizure made at ſea does not weſt the admiral with a priva- 
tive juriſdiftion. + 


N the month of Auguſt 1761, Martin Campbell, mate to Colin Camp- 
bell, ſeized two veſſels belonging to Newry in Ireland, loaded with 
Iriſh meal; the one lying at anchor in the harbour of Tobormo- 
ry; and the other in the ſound of Mull, near to the coaſt of Morvern. 
Having brought theſe veſſels to Fort-William, he prefented a petition to 
the ſheriff of the county, praying that the meal and veſſels might be con- 
demned, in terms of the ſtatutes 3d Cha. II. anno 1672; and of Queen 
Ann, chap. 9. 1703. | 

A proof being granted to both parties by the ſheriff, relating to the 
nature of the ſeizure, he was pleaſed to afloilzie the defenders, and to or- 
dain the ſhip and cargo to be reſtored. 

Before the proof was concluded, or a ſentence of ab/ſolvitor obtained 
from the ſheriff, the ſeaſon became too far advanced for the proprietors 
of the cargo to proſecute their intended voyage for North Faro in Nor- 
way, Whither they were bound. The damage ſuſtained by this delay 
made them bring a proceſs before the court of ſeſſion, containing certain 
indemnatory concluſions for the reparation of the loſs they had ſuffered 
by this illegal ſeizure. | | 

The cauſe being called, parties were ordered to produce the whole pro- 
cedure before the ſheriff. Which interlocutor having been obtempered, 
and Captain Campbell failing to compear, decreet in abſence was pro- 
nounced againſt him. | | 

Being charged upon this decreet, Campbell pleaded a declinator to 
the juriſdiction of the court, founded upon the act of parliament 1681, 
chap. 16. by which it is provided, that the high-admiral ſhould have the 


ſole juriſdiction in all maritime and ſea-faring cauſes, of whatever kind: 


That in this caſe, as in moſt others, the place of committing the crime 


fixes the juriſdiction; and here, the unlawful act being done at ſea limits 
the cognizance of it to the high-admiral alone. 


On 


SS 


On the part of the chargers it was pleaded, That neither the locus de- 
licti nor the locus contractus determined the jurisdiction; but that the 
nature of the cauſe alone could, properly ſpeaking, render it ſtrictly ma- 
ritime : That the excluſive juriſdiction of the admiral, agreeable to the 
opinion of all our lawyers, was confined to queſtions concerning char- 
ter- parties, freights, ſalvages, bottomry, and policies of inſurance : That 
what rendered a cauſe properly ſea-faring, was its relation to foreign trade; 
ſuch as the importation or exportation of foreign commodities ; and that 
murder, rape, inceſt, or any other crime, did not come within the juriſ- 
diction of the admiral, though committed at ſea. 
The Lords repelled the objections to the jurifdiftion of the court.” 


A. C. | 


Act. Burnet. Alt. Advocatus, 


No. V. February 9. 1765. | 

WILRKTIE | 

Againſt | 

WALLACE, | 

Action a libellus famoſus, as competent, prima inſtantia, before the 
of ſeſſion. | 


HE magiſtrates of Aberbrothock intended to ſet one of their mills 
to Wallace and company, who had eſtabliſhed a manufactory of | 

Olſnaburgh in that place. This ſcheme was oppoſed by Bailie Wilkie. | 

a member of council: And Wallace, in a memorial that he preſented to | 

the council, having made uſe of ſome expreſſions injurious to Wilkie's 

character, and accuſing him of ſelfiſh and ſiniſtrous intentions, Wilkie 

ſued them for ſcandal before the court of ſeſſion. 

Againſt this action Wallace offered a declinator to the jurisdiction; as 
actions for ſcandal were competent, in the firſt inſtance, before no other 
Judges but thoſe of the commiſſary-court. 

The Lords repelled this declinator, and judged the cauſe themſelves.” 


Act. Lockhart. Alt. Rae, 2 hs Woo 


No. VI. 
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No. VI. February 9. 1765. 
PETER LESLIE-GRANT of Balquhain ; 


Againſt 
THOMAS DUNDAS of Fingaſk. 


At what time bona fides it interrupted, both with regard to the perſon 
who ſuffers an eviction, and his tackſman, 


N the year 1756, Peter Leſlie-Grant, a ſubſtitute in the ſettlement of 
the eſtate of Balquhain, brought an action of reduction and declara- 
tor againſt Count Cajetan Leſlie and his three ſons, Counts Leopold, An- 
thony, and Charles, James Leſlie of Pitcaple, and his own father; con- 
cluding a reduction of the titles of Count Antonius, who had been found, 
by a judgment in the laſt reſort, to be the next heir upon whom the e- 
ſtate of Balquhain devolved, and who had, accordingly, made up his titles 
to that eſtate; and for declaring his own right thereto, in regard the ſe- 
veral heirs called before him were perſons profeſſing the Popiſh religion, 
or aliens, born without the allegiance of his Majeſty, or both the one and 
the other. 

The reſult of this proceſs of reduction, was a judgment of the court of 
ſeſſion, pronounced on the 4th of December 1761; by which it was found 
proven, that the purſuer's father was a profeſſed papiſt paſt the age of 
15; that Count Cajetan and his three ſons were aliens, whereby they 
had no inheritable blood ; and therefore the court declared the right in 

Count Anthony's perſon to be void and null; and another judgment, 
pronounced upon 5th February 1762, finding and declaring, that the 
purſuer was then the neareſt lawful proteſtant heir of tailzie entitled to 
ſucceed to the eſtate of Baiquhain : Which judgments, upon an appeal, 
were affirmed by the houſe of lords, on the 2d of February 1763. 

Count Anthony, whoſe reſidence was abroad, had ſet the eſtate to Mr 
Dundas of Fingaſk, for a tack-duty of 1000 ducats, payable upon the 
Exchange of Rotterdam, at two terms, by equal portions, v1z. the 15th 
of January and the 15th of Auguſt, yearly ; and as Mr Dundas was cre- 
ditor to Anthony in very conſiderable ſums, it was agreed between them 
that Mr Dundas ſhould retain the tack-duty till ſuch time as theſe ſums 
were extinguiſhed. 

The purſucr, immediately upon obtaining the judgment of the 4th of 
December 1761, had raiſed a proceſs of maills and duties againſt the te- 

nants upon the cltate of Balquhain, libelling particularly upon the above 
judgment, and concluding tor payment of the bygone rents, and in time 
coming; and, immediately after the judgment of the 5th of February 
1702, had allo raiſed another proceſs of maills and duties againſt the ſaid 
Thomas Dundas and the cther tenants, and againſt Antonius Count 
Ilie, libelling particularly upon the laſt interlocutor. 


$ The 
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The purſuer had likewiſe commenced a reduction of Mr Dundas's 
tack from Count Antonius, upon the 27th of July 1762, and obtained 
an interlocutor, reducing the ſame, upon the 19th of January 1764. Up- 
on the 16th of November 1762, the purſuer, during the dependence of 
the appeal againſt the judgment annulling Count Antonius's right, and 
declaring his, in conſequence of an order from the houſe of lords, of the 
7th of May 1762, allowing the court of ſeſſion, notwithſtanding of the 

appeal, to E the eſtate, if they judged proper, obtained a ſeque- 
ſtration of the tack-duty payable by Me Dundas for the laſt half of crop 
1761, and in time coming. 

Mr Dundas had let out the eſtate to ſubtenants, from whom he drew 
more rent than was payable by him to Count Anthony ; fo there aroſe 
two queſtions in the courſe of theſe proceſſes; one reſpecting the tack- 
duty payable by Mr Dundas, the other reſpecting the ſurplus rents over 
and above the tack-duty payable by the ſubtenants. 

The purſuer inſiſted, that he was entitled not only to the tack-duty 
payable by Mr Dundas, but likewiſe to the full rents payable by the na- 
tural poſſeſſors, his ſubtenants, for the crop 1762 and 1763, and in time 
coming, ant likewiſe for the tack-duty payable by Mr Dundas for the 
whole crop 17061. 

And, fn, with regard to the full rents for crop 1763, the purſuer con- 
tended, that, as Count Antonius's right was reduced upon the 4th of De- 
cember 1761; that of thepurſuer's, declared 5th February 1762; and theſe 
Judgments affirmed by the houſe of lords in February 1763; and before the 
terms of payment for that crop ſpecified in the ſubtenants tacks had elap- 
ted, the money-rent for ſaid crop 1763, as appeared from the tacks grant- 
ed by Mr Dundas, falling due, the one half at Martinmas 1763, the o- 
ther half at Whitſunday thereafter, and the victual-rent deliverable at 
Candlemas, after the ſeparation thereof from the ground ; whence it was 
evident, that the purſuer's right was affirmed before any part of the rent 
for that crop was payable; and that the interlocutor reducing the tack, 
was pronounced upon the 19th of January 1764, before any part of the 
victual for crop 1763 was deliverable, and before the laſt half of the mo- 
ney-rent for that crop became due; ſo that the ſructus were not ſo much 
as percepti, which was certainly indiſputable with regard to the victual- 
rent, and the laſt half of the money-rent for crop 1763. Therefore the 
bona fides was beyond all doubt fet aſide by theſe judgments, and the pur- 
fuer, in conſequence of his right of property declared, and of his having 
operated a reduction of the defender's tack, as above ſtated, neceſſarily 
became to have the only right to the rent of that year, excepting the firſt 
half of the money-rent thereof, as to which there might be ſome doubt. 
2dly, With regard to the firſt half of that year's money-rent, and the full 
rents for crop 1762, the purſuer contended, that he was juſtly entitled to 
them. Count Antonius's bona fides was interrupted by the interlocutor 
of the 4th of December 1761; and if this plea of bona fides ceaſed with 
reſpect to him, it muſt alſo ceaſe with reſpect to his tackſman, whoſe on- 
ly right was derived from him, eſpecially that Mr Dundas himſelf was 
the perſon who chiefly conducted the proceſs on the part of the Count 
Leſlies, the defenders therein. Burt, if there was ſtill more done to put 
this defender in mala fide, a proceſs of maills and duties was raiſed im- 

mediately 
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tediately againſt this defender and the other tenants on the eſtate, after 
the 4th of December 1761 ; proceſſes of multiple-poinding were com- 
menced by the tenants before any part of the rent for crop 1762 was 
payable; a ſammons of reduction of the defender's tack was brought in 
July +762; and the purſuer's right to the eſtate declared the 5th of Fe- 
bruary preceeding ; and another proceſs of maills and duties againſt the 
defender raiſed the gth of the ſame month. In theſe circumſtances, the 
defender can never pretend to the protection of a bona fide poſſeſſion for 
crop 1762. The purſuer's intention to recover the rents of that crop, as 
payable by the natural poſſeſſors, was ſufficiently declared by the above 
mentioned proceſſes, in which ſeveral ſteps of procedure were made be- 
fore any part of the crop 1762 was exigible. And, 3aly, With regard 
to the tack-duty for the year 1761, which the purſuer was only claiming, 
though he was well entitled to the full rent, it was in vain to argue, that, 
though Count Antonius's right was annulled in December 1761, yet 
that was no ſuch interruption of the bona fides as to entitle this purſuer 
to the tack-duty of that year, in reſpect that his right was not declared 
till the 5th of February thereafter. For it was evident, that the interlo- 
cutor on the 4th December, put Count Anthony in mala fide to inter- 
meddle with the fruits of that year. Theſe behoved neceſſarily to be- 
long to the perſon who ſhould afterwards be declared to have right to 
the eſtate : That this purſuer was that perſon, whoſe right truly exiſted 
as much upon the 4th of December 1761, as it did upon the 5th of Fe- 
bruary 1762, though it was only declared at this laſt mentioned period; 
neither could Mr Dundas, betwixt theſe two periods, bona fide make pay- 
ment of that half year's rent to Count Leſlie after his right was declared 
void; and if he could not make payment of it to the Count himſelf, he 
could not retain it in payment of any debt due by the Count to him: 
That the reaſon why only the laſt half of the tack-duty 176c was ſeque- 
trated, was obvious: That both when the houſe of lords allowed the ſe- 
queſtration, and the court of ſeſſion actually ſequeſtrated the eſtate, the firſt 
half of that year's tack--duty could not be conſidered as in medio, but as 
actually received by Count Leſlie, or his order. | 

On the other hand, it was maintained for the defender, that, the bona 
det of Count Antonius, and, of courſe, of his, was not interrupted by 
the interlocutor of the court of ſeſſion 4th December 1761, but remained 
intire, and entitled him to retain the tack-duties which had fallen due, 
until the final judgment upon the appeal affirming the above interlocutor 
of the court of ſeſſion was pronounced by the houſe of lords, the 2d of 
February 1763; and that, with regard to the ſurplus rents payable by 
the ſubtenants over and above the tack-duty payable by the defender to 
Count Anthony, he was entitled to retain them till ſuch time as his own 
bona fides was interrupted, which was not the caſe until the 19th of Ja- 
nuary 1764, the date of the interlocutor reducing his tack. 

It was alſo contended, that, the purſuer's prevailing in the declarato 
of right againſt Count Anthony, and in the reduction of his titles to this 
eſtate, did not, eo zp/o, vacate and annul the defender's tack, or liberate 
him from the obligations he had thereby come under; for that it was 
optional to the purſuer, upon his evicting the eſtate from the Count, to 
have held Mr Dundas ound by his tack, if he had eſteemed it a benefi- 
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cial bargain ; and therefore, this judgment againſt Count Anthony could 
be no interruption of the defender's bona fide poſſeſſion under the leaſe; 
at leaſt, it is certain, it could not have this effect, till ſuch time as the pur- 
ſuer, after eſtabliſhing proper titles in his own perſon, did obtain a judg- 
ment of this court ſetting aſide the tack. 

Nothing was more arbitrary, and leſs aſcertained by the deciſions of 
this court, than how long a bona fides ought to protect the party that lo- 
ſes the cauſe from being accountable for the bygone profits. In reduc- 
tions ex capite lecti, though the death-bed be never ſo notorious, yet 
ſtill the diſponee is protected by his bona fides, until the moment that the 
right is actually reduced. 

That, the caſe of Eliſabeth Douglas againſt the laird of Wedderburn, 
determined in July 1762, was directly in point, where the defence of a 
bona fides, pleaded by the laird of Wedderburn, who was purſued for a 
ſpuilzie of teinds, upon this ground, that the Earl of Hume, his author's 
right, being reduced, his ſubaltern right of a tack alſo fell of courſe, tho” 
he was not called as a party in that reduction, was ſuſtained. 

I be like judgment was given in the competition about the eſtate of 

Pittrichie; where the ſiſters of Charles Maitland were found not account- 
able tor the rents prior to the date of the judgment reducing their right 
to the eſtate. As Count Anthony himſelf, therefore, could not have been 
quarrelled for maintaining his poſſeſſion until his right was finally redu- 
ced by the houſe of lords in February 1763, ſo the defender muſt conſe- 
quently be entitled to the protection of the Count's bona fides, as to all 
the tack-duties prior to that period. That the defender, even upon ſup- 
poſition that the perception of the rents had been fraudulent on the part 
of the count, muſt be conſidered as a bona fide purchaſer, in virtue of his 
tack from him, agreeable to the doctrine of the actio Pauliana in the 
Roman law, and to our law in reductions upon the ſtatute 1621. With 
regard to the ſequeſtration of the tack-duty for the laſt half of crop 1761, 
and in time coming, as alſo the different proceſſes of maills and duties 
raiſed by the purſuer, no advantage could be derived from them in his 
favours in the preſent competition. The ſequeſtration was intended on- 
ly to ſecure the rents till the event of the cauſe, and could operate in fa- 
vours of neither party. The proceſſes of maills and duties were com- 
menced by the purſuer when he had not the veſtige of a right that could 
found him in ſuch action, as they were all inſiſted in before his titles to 


the eſtate were ultimately eſtabliſhed. And it was for this reaſon that the 


defender, during the litigation, has been preferred to the tack-duties by 


an interlocutor of the Lord Ordinary, which reſerved to the purſuer the 


liberty of bringing a reduction as accords. Till ſuch time, therefore, as 
this reduction was not only brought, but decerned in, the defender was 
well entitled to the benefit of a bona fide poſſeſſion, and can be account- 
able only for the ſurplus rents payable by the natural poſſeſſors from that 
period, in the ſame manner as he is only bound to acconnt for the tack- 
duties that fell due ſince the purſuer's right was finally declared in the 
houſe of peers. 


The Lords, upon the report of the Lord Coalſton, found, I hat the 
© defenders, the ſaid Count Antonius Leſlie and Thomas Dundas, 
| | « were 
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* were both of them entitled to the privileges of a bona fide poſſeſ- 
« ſor, till ſuch time as their bona fides was interrupted ; that of the 
defender Count Antonius, by the interlocutor of the court, dated 
the 4th of December 1761; and that of Thomas Dundas, by the 
judgment dated the 19th of January 1764: And therefore found 
the defender Thomas Dundas, in virtue of his rights flowing from 
Count Antonius, was entitled to retain the whole of the rents 
* which had been uplifted from the ſubtenants before the ſaid inter- 
locutor of the 19th of January 1764; and found the purſuer en- 
titled to the whole of the rents which were due by the ſubtenants 
at the date of that interlocutor, and which fell due by them there- 
after. And further found, that the defender Thomas Dundas, in 
virtue of his aſſignation from Count Antonius, was entitled to re- 
tain the tack-duties which had fallen due by himſelf before the 
ſaid interlocutor of the 4th of December 1761; but found him 
* Hable to account to the purſuer for the tack-duties that fell due by 
* him after that time. 
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A. C. 
Act. Graeme. Alt. Lockhart. Clerk Pringle. 


No. VII. | | February 13. 1765. 
WALTER Lord Torphichen ; 
Againſt 
Mr GILLON of Walhouſe. 


A patron, upon the building of a new church, has a preference in the choice 
of his ſeat, though his intereſ in the pariſh was trifling, aud the other 
heritors paid in proportion to their valuations. 


HE old church of Torphichen having been taken down, and a new 
one erected, the area of the church, of courſe, came to be the ſub- 
ject of diviſion. His Lordſhip was undoubted patron and titular of the 


teinds in the pariſh, in virtue of grants from the crown to his family, 


whereby he and his anceſtors were veſted, as coming in place of the 
preceptor, with the property of the lordſhip and barony of Torphichen, 


and all the privileges thereto belonging. He was alſo ſuperior of a con- 


ſiderable part of the pariſh, of the moſt part of which he was formerly 
the proprietor, though his property at preſent therein was but trifling. 
When the heritors conveened, his Lordſhip inſiſted, that he, on account 
of his pretenſions, as above ſtated, was well entitled to the firſt choice of 
a ſeat. And, 2dly, That he had right to a ſeat of the ſame dimenſions 
with the one that had been poſſeſſed by his family, from time immemo- 
rial, in the old church in Torphichen. Mr Gillon, on the other hand, 


D | and 
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and the reſt of the heritors, were of opinion, that, as the new church was 
built by the heritors in proportion to their, reſpective valuations, the ex- 
tent of their valuations muſt determine the preference of choice, and like- 
ways the quantum which fell to be alloted for the accommodation of each 
heritor; and that, as Mr Gillon ſucceeded to the Earl of Hopton, who 
formerly had the higheſt valuation, he was therefore entitled to the ſame 
preference Lord — would have had, if he had not diſponed his right 
to him. The bone of contention between the parties was, which of them 
ſhould have poſſeſſion of the only aile in the new church, oppoſite to the 
pulpit, as being not only the moſt reſpectable ſituation, but likewiſe beſt 
calculated for having a full view of, and being well viewed by, the con- 
tion. 
* The court, in reſpect that Lord Torphichen was patron of the pa- 
© riſh, titular of teinds, and an heritor in the ſame, found him entitled 
© to the firſt choice of a ſeat in the church, and likewiſe of the di- 
* menſions claimed by him.” 


A. C. 


No. VIII. February 14. 1765. 
FOUN MNAUGHTON; 
Againſt 
FAMES WILSON. 


A houſe and park being let as one ſubject, and for a rent in cumylo, but 
- #he entry A the park at Candlemas, to the houſe at Whitſunday, the te- 
nant muſt be warned to remove 40 days * the N. 'butfunday preceed- 
ing the Candlemas. 


Y tack dated 15th May 1760, Wilſon let to M*Naughton, at 
L. 14 of rent, a houſe and park, for three years from his entry ; 
whach was declared, as to the graſs park, to have been and begun at 
the term of Candlemas laſt; and to the dwelling-houſe, factory, office- 
© houſes, and other pertinents, at the term of Whitſunday now inſtant.? 

After the years of the tack, M*Naughton poſſeſſed a fourth year by ta- 
cit relocation. Wilſon having brought an action of removing before the 
judge-ordinary, in terms of the act of ſederunt 14th December 1756, F 2. 
he obtained a decree in abſence, 21ſt December 1763, and ejected 
M*Naughton 21ft May 1764. 

M*Naughton brought a reduction of this decree, and contended, that, 
as both the commencement and termination of his tack, as to the park, 
was at Candlemas, the action ought to have been brought 40 days before 
the Whitſunday preceeding, viz. 1763. 

Anſwered for Wilſen : By the firſt clauſe of the act of ſederunt, a te- 
nant, who has obliged himſelf to remove without a warning, may be char- 
ged 


1 | 

ged with horning 40 days precceding the term of Whitſunday the 

year in which the tack 1s to determine. The ſecond clauſe declares, 

that an action of removing before the judge-ordinary being called, *at 

« leaſt 40 days before the term of Whitſunday, ſhall be held as equal to 

a warning executed in terms of the act 1555. The term of Whitſun- 

day, in the laſt clauſe, muſt be the ſame with that deſcribed ſo particularly 

in the firſt, viz. the Whitſunday in the year in which the tack is to de- 
termine.“ If ſo, it was ſufficient, in the preſent caſe, to have brought the 

action 40 days before Whitſunday 1764, being that in which the tack was 

to determine; whereas it was brought full five months before that term. 

2dly, The removing is allowed to have been regular as to the houſes. - 
- Theſe, which were fitted up for an inn, were the principal fubje& in the 
leaſe. The park, which contains only four acres of ground, atid part of 
it of very little value, could not be rated at above a third of the total rent. 
It could therefore be conſidered as an acceſſory only to the houſes; and, 
as M*Naughton has been regularly removed from theſe, he will not be 
allowed to keep poſſeſſion of the park, which, as an acceſſory, muſt go *s 
long with its principal. = | 

Replied for M Naughton, to the 1: The act 1555 required a warn- 

ing 40 days before Whitſunday, i. e. 40 days before the Whitſunday pre- 
ceeding the term of removal, if that term be not Whitſunday, according 
to the opinion of Lord Stair, Inſt. p. 643. M*Kenzie's Obſerv. upon the 
act 1555.; and Lord Bankton, vol. 2. p. 109. 111. The act of fede- 
runt 1756, did not alter theſe regulations, fo far as they regard the pre- 
ſent queſtion. It only introduced a removing without a warning, but 


left that removing ſubject to the ſame rules yith the warning. To the 
24, The park, when properly managed, yields 40 bolls of grain; and + 
therefore cannot, with any propriety, be confidered as an acceſſory in a 
ſubje& whereof the whole rent is but L. 14. The ſame plea was urged, a 
but rejected, in a caſe preciſely ſimilar, 19th February 1740, Hay againſt , 
Carſe. Vide Dict. voce Removing. | 

Nota. There was no proof with regard to the value of the park. 
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The Lords found, That, as by the tack M*Naughton's entry to the 
* poſlefſion of the park is declared to be at the term of Candlemas, 
and his entry to the houſe at the Whitſunday following, the pro- 
* ceſs for removing him from the park at the term of Candlemas 
1764, and at the term of Whitſunday, that year, from the hou- 

ſes, ought to have been brought 40 days preteeding Whitſunda 


* 1763; and, as it was not brought till the 21ſt December 1763, = 
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found the removing could not proceed.“ 8 * 

| J 
Act. 7. Dalrymple. Alt. F, ius. 2 . k 
Kirkpat EF James Ferguſon tertius. Reporter Auchinleck. Clerk 8 * 
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No. X. February 20. 1765. 
WILLIAM SLOWAN; 
Againſt 
HUGH HAWTHO RN of Caſtlewig. 


A tac of a mill not entitled to deduction out of the rent for the mul- 
ture of part of the thirled lands poſſeſſed and laid in graſs by the proprie- 
tor of the mill. | 


AWTHORN had let to Slowan the mill of Buſbie, with multuress 
ſuckens, &c. During the currency of the tack, Hawthorn purcha- 
{ed the lands of Drummoral, being the moſt conſiderable farm within the 
thirl, took them into his own poſſeſſion, and laid them in graſs. 

At the end of the tack, Hawthorn having purſued Slowan for arrears 
of rent before the ſheriff-depute of Wigton, Slowan craved deduction for 
the multures of the lands of Drummoral, which was denied by the ſhe- 
riff. Slowan preſented a bill of advocation; and that having been refuſed, he 
preferred a petition to the whole Lords, pleading, that it was againſt e- 
quity he ſhould be obliged to pay rent for multure which had been with- 
Held from him by the heritor himſelf; and that, if the heritor might do 
this with one farm, he might do the ſame with the whole lands within 
the thirl, and fo ruin the tenant at pleaſure. 


The Lords * adhered to the Lord Ordinary's interlocutor, and refuſed 
_ © the bill* | 


A. R. 
Petitioner Robert Campbell. 


No. R. February 20. 1765. 
Fa ef LAUDERDALE; © 

Againſt 

GEORGE INGLIS of Reidhall, 


Inhibition does not interrupt preſcription of a real right to tithes. 


"THE Earl of Lauderdale, ſtanding infeft in the patronage and tithes 
of the pariſh of Hales, having brought a proceſs of reduction 


and 


t# 


and improbatioh againſt ſeveral of the heritors of that pariſh, Mr Inglis 
produced a progreſs to the lands and teinds of Reidhall from the year 
1693, and pleaded a preſcriptive right to theſe tithes. 

Lord Lauderdale produced ſeveral inhibitions, with general executions 
againſt the heritors of the pariſh, at the church-door of Hailes, whereof 
the lateſt was in 1731, and contended, that theſe were ſo many interrup- 
tions of preſcription. What he urged in ſupport of this plea was, that 
the law has warranted the edictal execution of inhibitions of teinds at the 
church-door, as equivalent to a perſonal ſervice of the diligence. It is 
upon this ground that ſuch important effects are given to theſe inhibi- 
tions. They interrupt tacit relocation, not only as to that year in which 
they are ſerved, but of all ſubſequent ones whereof the titular does not 
receive the tithes. Bona fides is no defence to a tenant, who, after inhibi- 
tion, pays the teinds to a perſon in poſſeſſion as formerly; 27th March 
1628, Lord Blantyre. Thoſe who intromit after inhibition, are even 
liable in a ſpuilzie. More particularly, it has been expreſsly determined, 
that inhibitions had the effect now contended for; 25th January 1678, 
Duke of Lauderdale. Indeed, a contrary doctrine would very much en- 


danger the rights of the crown, as well as other titulars, as they are not 


uſually very exact or rigorous in levying the tithes, and cannot be ſup- 
poled to be conſtantly attentive to the tranſactions among heritors calcu- 
lated for creating titles of preſcription. In fa, they are often ignorant who 
are in the uſe of intromitting with the teinds; and therefore, the law has ve- 
ry properly introduced this form of diligence, executed edictally, ſo as it 
may come to the knowledge of the whole pariſhioners, and put thoſe, who 
have not a legal title, in mala fide to continue their poſſeſſion of the tithes. 

Anſwered for the defender: By the common law of Scotland, no pro- 
ceſs of law, or ſtep of diligence, has the effect to interrupt preſcription, 
without legal intimation to the party, i. e. by the proper officer of the 
law, and in the manner the law has directed, ſuch as is properly called 
an execution. Thus, if one ſhould intimate verbally, or write a letter to 
his debtor, that he had raiſed a ſummons againſt him, it would not inter- 
rupt preſcription. 2dly, The execution muſt be ſpecial with reſpect to 
the perſon againſt whom it is directed. There is no inſtance of that ef- 
fe being given to a citation by proclamation or an edictal citation, as it 
is called: That againſt tutors and curators is no exception, being only an 
acceſſary to the principal execution againſt the minor himſelf. 

By the flatute-law 1669. c. 9.; 1696. c. 19. ſeveral other particulars 
are required in the interruption of preſcription in real rights, not one of. 
which are obſerved in theſe inhibitions. | 

Though it were allowed that theſe inhibitions would have the effect to 
interrupt tacit relocation, it would not follow that they would inter- 
rupt preſcription of an heritable right to tithes. The ſtile of the letters 
ſhews they were meant to affect thoſe only who poſſeſſed the tithes by 
tack or cuſtom, not by real right or infeftment. There is no doubt, they 
had their origin from the practice of the churchmen, who took this way 
to intimate their intention to draw the tithes themſelves, and not to ac- 
cept of a tack-duty in place of them. Tacit relocation may be interrupt- 


ed by a general citation upon letters from the commiſſaries; Bankton, 
| | E B. 26 


1 
B. 2. tit. 8. F 180.; but it could not be maintained that ſuch citation 
would int preſcription of an heritable right to teinds. 
The caſe of the Duke of Lauderdale was but a fingle one. Beſides, 
the ſtatute 1696 was not then made, and the inhibition there founded on 


was ſerved in 1664, before the a& 1669, which has no retroſpect. 
The Lords ſuſtained the defence of preſcription, and afloilzied.” 


A. R. 


Act. Rar. Alt. Burnet, Reporter Barjarg. Roſs Clerk. 


February 21. 1765. 


STENHOUSE; 
Againſt 
INNES and BLACK. 


Perſonal and Real. 


OHN Stenhouſe diſponed his lands of Southfod to his eldeſt ſon John 
Stenhouſe, with the burden of all his debts, and referring to an he- 
ritable bond granted by the ſon to him, of the ſame date, which menti- 
oned the names of the creditors, but not the ſums due to them. 

John Stenhouſe younger, having granted two heritable bonds over the 
lands to Iſobel Innes and William Black, a competition aroſe between 
them and John Stenhouſe elder. 

John Stenhouſe having claimed a — for relief of his debts, in 
virtue of the diſpoſition and heritable bond, the other two creditors ob- 
jected, that the amount of the debts did not appear upon record, and 
that it was now fixed that general burdens are ineffectual againſt credi- 
tors and ſingular ſucceſſors. 


Anſwered for Mr Stenhouſe.: It is not neceſſary that the amount of 


the burden ſhould appear upon record; it is enough that the record ſhew 
there is a burden, and direct the creditor or purchaſer how to diſcover 
the amount of it: Hence it has been found, that a general reference in 
the ſeiſine to the diſpoſition where the extent of the burden is mentioned, 
is ſufficient ; Creditors of Smith, 26th July 1737.— Dictionary, vol. 2. 
p. 71; Callenders contra Waddel of Eaſtermoffat, 1761. Here the ſei- 
ſine upon the difpolition refers to the heritable bond; and as that con- 
tains the creditors names and deſignations, ſingular ſucceſſors, whether 
creditors or purchaſers, have it in their power to learn the amount of the 
burden. The record is in the ſame ſituation in both caſes ; the only dif- 
ference is, that, in the preſent, the ſingular ſucceſſor is obliged to go one 


ſtep farther; but the faith of the records being out of the queſtion, that 


is but a light object compared with the defeating of the ſolemn contracts of 
parties. 
© The 
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© The Lords found, That the clauſe in the diſpoſition granted by John 
« Stenhouſe in favour of his ſon, by which the diſpoſition 1s bur- 
« dened with the whole juſt and lawful debts then due by the fa- 
ther, without mentioning either the names or the ſums due to 
them, did not create a real burden upon the lands diſponed, quaad 
« theſe debts; and found, that the defect was not ſupplied by the he- 


© ritable bond which was granted, of the ſame date, nor by the in- 
© feftment which followed thereon.” 


A. R. 


For John Stenhouſe, Rolland. For the Creditors of John Stenhouſe younger, Lockhart. 
Reporter Coalfton. Clerk Pringle. 


No. XII. February 21. 1765. 


MARGARET SHORT; 
Againſt 
FOHN DONALD. 


The mother preferred to the cuſtody of a baſtard daughter, t ugh paſt ſe- 
ven years of age. The father found liable in aliment till the child be 


fourteen. 


Md Short bore a baſtard daughter in March 1757. John 
Donald acknowledged himſelf the father, did public penance, and 
made ſome trifling advances for the expence of inlying and the child's 
maintenance; but having been afterwards married, he diſcontinued the 
aliment. Margaret Short having brought a proceſs againſt him before 
the court of ſeſſion, he offered to take the child into his own family, un- 


der proteſt, that, otherwiſe, he ſhould be relieved of the aliment. 


The Lord Ordinary found the defender liable to the purſuer in L. 3 


Sterling, as the expence of her inlying, and in L. 4 Sterling yearly, as 


the aliment of the child for 14 years. 


Donald reclaimed, and urged his claim to the cuſtody of the child, with 
the following arguments. A father has the ſole power of directing both 
the reſidence and education of his child. This is undoubted in the caſe 
of lawful children; and there appears no ſolid ground for a diſtinction 
between that and the caſe of illegitimate iſſue. The father's relation is 
the ſame in both caſes; and if his ſex, or a preſumption of the ſuperiority 
of his rank and character, are the circumſtances which give him a pre- 
ference to the mother in the former caſe, theſe, ſurely, are no leſs in his 
favour in the latter. The brocard, that baſtards have no father, takes 
place in queſtions regarding their ſucceſſion only : But this 1s fo far from 
being the caſe in claims for aliment, that theſe are founded on filiation, 


and the purſuer's own libel bars her from ſaying the defender is not the 
father of her child. LY 


| "a 
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fn this caſe, it is an important circumſtance, that the child is 
paſt ſeven years 'of age. Under that age more may be faid in favour 


of the mother's claim to the cuſtody of the child, as women are, no doubt, 
better qualified for the care of infants than men. But, after ſeven, chil- 
dren become capable of education. It 1s then not only the father's right, 
but his duty to take care of them. Even juſtice to the child itſelf re- 
quires it ſhould be under his direction. 

Mothers, ſo far from being entitled to, are not allowed the cuſtody of 
their lawful children after ſeven. The children are then committed to 
their tutors. * Ane minor, (ſays Balfour, Keeping of Minoris) beand 

© ſevin zeiris of age, ſould not be in the keeping of his mother thereafter;? 
-x 8th February 1551, Clephen contra Laird of Wemyſs. The ſame found, 
Langhaw contra Muir, 4th July 1629; Finnie contra Oliphant, 22d Fe- 


bruary 1631 ; Davie contra Davie, 6th February 1665. In the caſe of 


Burgeſs contra Halliday, 4th March 17 ;8, the mother was, indeed, found 
entitled to the cuſtody of her baſtard child ; but the child was not three 
ears old. 

n If this ſhould be thought an arbitrary queſtion, and determinable by 
circumſtances, the light in which it was regarded in the civil law, J. 5. 
{ 2. De agnoſc. et lib. it muſt appear highly improper to commit a young 
girl to the care of one, who, by her own vicious life, has proved herſelf 
ſo unworthy of ſuch a truſt. An irregular ſtep of this kind has been 

found to diſqualify a mother from being tutrix to her lawful children ; 

14th July 1557, Largo contra Monipenny. And no wonder it ſhould, 

when even the lawful a& of entering into a ſecond marriage has the 

ſame effect, as has been found in a variety of caſes. 

Anſwered for the purſuer : The queſtion, Who ſhould have the cuſto- 
dy of children after their father's death, was arbitrary in the civil law, 
J. 1. pr. F 1. F. Ubi perp. id vel more debeat, |. 1. C. cod. tit. Vect. & cod. 
tit. And all the lawyers agree, that the mother, unleſs ſhe marry another 
huſband, ought to have the cuſtody of her child while under the age of 
pupillarity ; none of them limit it to the child's age of ſeven. 

From the deciſions marked in the Dictionary, v. Tutor and Pupil, 
p. 485. 486. it appears, that, for a long time paſt, the ſame diſcretionary 

power has been exerciſed by the court of ſeſſion. In the caſe, Finny 
contra Oliphant, as well as thoſe mentioned from Balfour upon this head, 
it appears the mother had married a ſecond huſband. 

There is no reaſon for the diſtinction made by the defender between 
children under and above the age of ſeven. In the caſe of a female child, 
eſpecially, it were highly improper to take her from her mother and 
commit her to a male guardian, juſt at the time when her mother's in- 
ſtructions and example begin to be of uſe to her. 

But, 2dly, Whatever may be the law as to lawful children, the caſe of 
illegitimate ones is extremely different. A father, while alive, has, no 


doubt, the ſole right to the cuſtody of his lawful iſſue. But the ſame rule 


will not hold as to natural children : For though, upon proof of a man's 
correſpondence with the mother, the law will ſubje& him in the expence 
of maintaining the child; yet, in every other queſtion, it is held uncertain 
whether he is the father, and in that concerning the cuſtody of the child 
as well as any other; for this reaſon, that, from the doubt he muſt for 
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the moſt part entertain, whether he is the father, and his little connection 
with the child during its infancy, it is not to be expected he will be very 
tenderly attached to it. As to the mother, there is no uncertainty. The 
connection with her is the ſtrongeſt. She, therefore, has always been pre- 
ferred to the cuſtody of her baſtard child; and there is no inſtance of its 
being limited to the child's age of ſeven; nor is there any reaſon it 
ſhould, as the father's connection does notthen become any ſtronger than 
before. 

The reaſon why a mother loſes the tutorial office upon entering into a 
ſecond marriage, is, that then ſhe herſelf becomes under curatory : That, 
therefore, can afford no argument in the preſent queſtion. The caſe, 
Largo contra Monipenny, 14th July 1557, is but a fingle one; and pro- 
bably would not be made a precedent now, as a mother may, no doubt, 
perform the office of tutory, though ſhe has made an irregular ſtep of 
this kind. 

As to the circumſtances of this caſe, the purſuer has produced a certifi- 
cate, that ſhe has lived irreproachably ſince her unfortunate connection 
with the defender. The defender ſtill affects to doubt whether he is the 
father, and is, beſides, married to another woman, who, it is to be fear- 
ed, might prove to the child one of the worſt of ſtepmothers. 

The defender alſo contended, That there was no medium for finding 
him liable in aliment, ſo long as till the child was 14 years old. Girls 
become puberes at 12, may chuſe curators to themſelves, may marry, 
may diſpoſe of their perſons at pleaſure. The mother muſt then loſe all 
authority over her child. The defender, therefore, cannot be ordained to 
pay to the mother aliment after that period. In the caſe, Burgeſs contra 
Haliday, aliment was found due till 10 years of age only, and that too 
upon the father's conſent. There is no example of the aliment's being 
extended beyond ſeven, in foro contentigſo. In the caſe, Paterſon contra 
Cochrane, 14th February 1758, aliment was found due for 14 years; but 
there the term was not the point in debate. 

Anſwered for the purſuer : This queſtion does not depend upon the 
age of puberty. The child muſt be maintained by the father till it may 
be ſuppoſed capable of acquiring aliment for itſelf, In this country, it 
ſeldom happens that girls are able to earn their own maintenance 
before the age of 14. The deciſion, Paterſon contra Cochrane, is quite 
expreſs, finding maintenance due till the child was 14 years of age; and, 
in the other, Burgeſs contra Halliday, the only point in debate was, with 
regard to the cuſtody. 


The Lords adhered to the Lord Ordinary's interlocutor.” 
A. R. 


ct. Ilay Campbell. Alt. George Wallace. Clerk Kirkpatrick. 


F No. XIII, 
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No. XIII. 1 February 27.1 76 5. 
ADAM CRAWFURD-NEWALL; 


Againſt 
HUGH MITCHELL, and others, 


The property of the ſubject fold found not to be transferred, the purchaſe 
appearing to have been made with a fraudulent intention. 


HE purſuer, Adam Crawfurd, upon the 17th of May 1763, fold to 

James Mitchell younger of Rigg, twenty-one black cattle, at the 
price of L. 57 Sterling ; for which ſum Mitchell granted his bill, payable 
againſt the term of Lammas thereafter. James Mitchell, upon the ſame 
day, alſo purchaſed from John Tenant in Coreton, fifty-one black cattle, 
for L. 147 Sterling, which was inſtantly delivered to him. Mitchell up- 
on the 18th, the day after theſe purchaſes, was proceeding with the 
ſame to England, when Hugh Mitchell, and two other of his creditors, 
did, in virtue of letters of horning againſt him, at their inſtance, poind 
and carry off the cattle. The purſuer having got information of what 


had happened, upon the 19th of the ſaid month, before the cattle had 


reached Cumnock, where the poinding was to be compleated, came with 
a and witneſſes, and having ſeparated the cattle ſold by him from 
the reſt that were poinded, and repreſented to the meſſenger, that the cat- 
tle had been purchaſed from him only the day before the poindiag ; and, 
upon the meſſenger's refuſing to return them, proteſted, that they ſhould 
be found liable in the price, and for all damages that might occur in re- 
covering the ſame ; and this requiſition and proteſt was renewed by the 

rſuer at the market-croſs. A petition was afterwards preſented by him 
to the ſheriff of Air, praying a ſequeſtration of the cattle during the com- 
petition; and an application was afterwards made by the poinders for a 
removal of the embargo. Upon adviſing of which, warrant was granted 
to diſpoſe of the cattle by public roup; which having been done, bills 
were taken payable to the ſheriff-clerk of Air, for the behoof of all con- 
cerned. The purſuer, in his own name, and as aſſignee to John Tennant, 
brought an action againſt the poinders for the price of the cattle, and 
concluding, that the ſheriff-clerk of Air ſhould be ordained to deliver up 
to him the bills, or to pay him the contents of the ſame. This action 
having come in courſe before the Lord Ordinary, his Lord{hip found, 
that as Mitchell was not denied to have been inſolvent at the date of the 
ſale, and that he fled the country the day after the purchaſe of the cattle, 
and that it appeared from a letter, dated the 19th of May, the ſecond 
day after the purchaſe, he had intimated a meeting of his creditors, and 
acknowledged his inſolvency, found the bargain fraudulent, and that the 
property of the cattle was not transferred to Mitchell, fo as to be attach- 
able by his creditors in prejudice of the purſuer. | 


The 
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The defenders having reclaimed to the inner houſe, and inſiſted, That, 
as Mitchell was a drover by profeſſion, and in uſe to ſet out for markets 
in England immediately after he made purchaſes of cattle, and having 
alſo left a conſiderable number of cattle upon his farms when he went 
away, it could not be preſumed that the bargain was fraudulent on his 
part, or that he had any intention to defraud his creditors by making it. 
But the purſuer contended, That, from the facts before mentioned, there 
was ſufficient evidence of a cęſſio for: intra biduum vel triduum of the 
purchaſe and delivery, not only by the letter of the 19th of May, but 
likewiſe, by his taking ſanctuary within a few days of the ſale; and that 
the court had uniformly, in ſuch cafes, found a praeſumptzo juris et de jure 
of a fraudulent intention, and that the property of the ſubject ſold could 
not, in ſuch inſtances, be transferred. The caſe of Cave's creditors was 
preciſely in point, and had never been deviated from ſince that judgment 
was pronounced. 


The court refuſed the deſire of the petition, and adhered to the Lord 
Ordinary's interlocutor.” 


A. C. 


No. XIV. June 14. 176 3 


Mrs HE L E NA DAM LAUDER; 
Againſt 
Sir ANDREW LAUDER of Huntainball, Baronet. 


The widow of an apparent heir to an entailed eftate, entitled to no aliment 
after the death of her husband. 


— 


TX purſuer, Mrs Lauder, having been privately married to Mr 
Lauder, fon to the defender, who, a ſhort time after the marriage, 
went abroad to the Eaſt-Indies, without having ſettled any alimentary 
proviſion upon his wife, ſhe found herſelf under the neceſſity of having 
her marriage declared before the commiſſaries, whoſe decree was affirm- 
ed by the court of ſeſſion. een 
Upon this, ſhe brought an action before the court of ſeſſion againſt 
her father-in-law, for an aliment ; in which, after a good deal of oppoſi- 
tion, the following interlocutor was pronounced by the court: In re- 
ſpect of the particular circumſtances of the caſe, and that the purſuer's 
* huſband is gone abroad to the Eaſt-Indies, ſuſtain action at the purſu- 
* er's inſtance againſt the defender, for aliment, and find the defender 
liable to aliment her accordingly; and modify ſaid aliment to the ſum 
of L. 15 Sterling yearly, to be paid at two terms in the year, Whitſun- 
day and Martinmas, by equal portions, beginning the firſt term's pay- 


ment thereof at Whitſunday laſt, for the half year immediately pre- 
cceding,? 


* * 5 * * 


In 
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In this judgment her father-in-law, Sir Andrew Lauder, acquieſced, 


until ſuch time as he got intelligence of his ſon's having died, after re- 
ceiving an enſign's commiſſion in the Eaſt-India ſervice. 

Upon this he offered a ſuſpenſion of the interlocutor, and repeated a 
reduction of it. The grounds upon which he contended that he was no 
longer bound by the interlocutor of the court, decerning an aliment to his 
daughter-in-law, were theſe; that, as the chargers claim of aliment was 
grafted upon her huſband's right to aliment, as the apparent heir of his 
father in an entailed eſtate, it muſt fall with his right, which undoubted- 
ly determined with his life; that the natural obligation upon parents to 
maintain their children, when unable to ſupport themſelves, could not a- 
vail the charger in the preſent caſe. He had done every thing already 
that he could be compelled to do in conſequence of this natural obliga- 
tion, as he had equipped his ſon, upon his going to the Eaſt-Indies, after 
giving him a ſuitable education, at a much greater expence than his 
{mall fortune could afford, or his family ſpare, which conſiſted of ten 
younger children, all unprovided. That though, by the ſtatute 1491, an 
heir is entitled to an aliment when his eſtate is totally liferented; yet this 
claim ſubſiſts no longer than his character of heir and fiar remain. If he 


ſhould renounce, and betake himſelf to ſingular titles to the eſtate, he 


would have no right to an aliment from the liferentrix : That the right 
to an aliment by an heir-apparent in an entailed eſtate, was derived from 
this ſtatute, and could ſubſiſt no longer than his apparency continued, 
which certainly died with himſelf. 

That a wife, upon her marriage, became entitled to all the rights and 
privileges belonging to her huſband, which were tranſmiſſible by him, 
and in his power to alienate. 

But, the claim of an apparent heir of tailzie was not of this ſort: That 
his right was ſtrictly perſonal to himſelf, and intranſmiſſible to any other 

rſon; and, whatever pretenſions his wife may have in the right of her 
huſband during his life, yet, as that right died with himſelf, it was im- 
poſſible it could ſubſiſt, after he was gone, in her perſon. If ſuch was the 
caſe, an heir of entail, who is no better than a liferenter, might, without 
any act or conſent of his own, be loaded with alimentary proviſions to 
ſeveral wives at the ſame time, ſufficient to exhauſt the eſtate. 

The charger, on the other hand, ſupported her plea of aliment, upon 
the general principle of parents being under a natural and indiſpenſible 
obligation to maintain and aliment their children. 

That, if a father was bound to aliment his ſon, when otherwiſe un- 
provided, this right, competent to the child, behoved neceſſarily to be 
communicated to his wife, as wives are unqueſtionably entitled to all the 
privileges belonging to their huſbands : That the connection between 


man and wife was ſo intimate, that, in all matters where the civil rights 


of either are concerned, the greateſt doctors in the canon, the municipal, 


and natural law, have uniformly been of opinion, that there was no di= _ 


ſtinction to be made, the parties themſelves being conſidered as one fleſh. 
A great many learned authorities were quoted in ſupport of this doctrine, 
and particularly from the civilians, to ſhow in what an extenſive ſenſe 
this obligation upon parents was interpreted, in every country where the 
Roman conſtitutions had prevailed : That, under the appellation of chil- 
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dren, a ſon's wife was always comprehended, and that a father was as 
much bound to ſupport his nurus, or daughter-in-law, as he was his own 
ſon: That, where the natural obligation was ſo ſtrong, the particular in- 
ſtitutions of any ſtate were hardly ſufficient to diſſolve it. 

That the law of this country, ſo far from having laid down any rules 
inconſiſtent with this obligation, was, in every caſe, particularly attentive 
to the intereſt and proviſion of wives; and it appeared extremely hard, 
that, when a right is acknowledged to be competent to an heir of tailzie, 
his wife, who participates of every other, ſhould be excluded from 


that, for -no other reaſon, but becauſe the law in this inſtance favoured 
the intereſt of her huſband. 


The court found no aliment due.” 


Montgomery and MeIntaſb. 


No. XV. 1 
JOHN MOWAT late Mealmaker in Edinburgh; 
Againſt 


The LORD PROVOST, MAGISTRATES, and TOWN-COUNCIL, of the 
City of Edinburgh. 


To what extent a borough liable to repair damage done to a houſe by a 
mob ? | 5 


Va ſtatute 1ſt Geo. I. it is, inter alia, enacted, That all proſecutions 

for repairing the damages of any church or chapel, or any building 
for religious worſhip, or any dwelling-houſe, barn, ſtable, or outhouſe, 
which ſhall be demoliſhed or pulled down, in whole, or in part, within 
Scotland, by any perſons unlawfully, riotouſly, or tumultuouſly afſem- 
bled, ſhall and may be recovered by a ſummary action, at the inſtance of 
the party aggrieved, his or her heirs or executors, againſt the county, 
ſtewartry, city, or borough, reſpectively, where ſuch diſorder ſhall hap- 
pen, the magiſtrates being ſummoned in the ordinary form, &c. 

Mr Mowat brought an action againſt the magiſtrates of Edinburgh, 
libelling upon this ſtatute, and ſubſuming, that, without his having given 
offence, or cauſe of provocation, to any perſon whatever, upon the days 
and nights of the 21ſt, 23d, and 22d of November 1763, his houſe was 


invaded, his family inſulted, and his houſe and furniture demoliſhed, in 


a lawleſs manner, by a number of perſons riotouſly and tumultuouſly aſ- 
ſembled; and concluding for damages done to his houſe and furniture, to 
the amount of L. 51: 7: 10 Sterling, as computed at moderate prices, 
or aſcertained by the accompts of wrights, glaziers, and other tradeſmen. 


The 
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The magiſtrates anſwered, That it was true, a mob or riot had hap- 
pened at the time libelled, and that the rioters had gone into the purſu- 
-r*'s houſe, damaged his windows, and carried off furniture and other 
moveables, to what extent the defenders could not ſay, tho? they believed 
the account given in by the purſuer might be very juſt ; but that, as the 
act on which the proceſs was founded introduces an extraordinary action 
for reparation, extra communes juris regulas, it ought to be ſtrictly in- 
terpreted, and reparation only awarded to Mr Mowat for damage done 
to his houſe, not for furniture or other moveables ſtolen out of it. The 
words of the ſtatute do not extend to theſe laſt ; and it would be v 
dangerous to carry his indemnification fo far; for he would be equally en- 
titled to inſiſt that the defenders ſhould make good to him any ſum of mo- 
ney that might have been taken out of his houſe ; and the proprietors of 
either of the banks, in caſe of their offices being demoliſhed, and their 
whole caſh and notes being carried off, would be equally entitled to in- 
fiſt, that the town ſhould make up to them that immenſe loſs. That, if 
the court ſhall think the purſuer entitled to reparation in whole, or in 
part, as it is clearly not the intendment of the ſtatute that the magiſtrates 
| ſhould make good the damage out of their own private eſtates, or the 
common good of the borough, but that it ſhould be levied from the in- 
habitants of the borough in which the damage was done, the court would 
fall to direct in what method the ſum ſhould be levied, and allow a rea- 
ſonable time for that purpoſe. 

Rephed for the purſuer : The ſtatute muſt be interpreted ſo as not to 
run it into an abſurdity; but it would be abſurd to award the purſuer 
reparation for damage done to a ſtone or a window in his houſe, and yet 
refuſe it him for the deſtruction of his furniture. Had the ſtatute enact- 
ed, that, whoever burnt a dwelling-houſe ſhould be liable to repair the 
damage, it could not be ſeriouſly argued, that the enactment only extend- 
ed to the bare walls of the houſe, but did not comprehend the furniture. 
The two expreſſions which the act makes uſe of, viz. demoliſhing and 
pulling down, extend both to the walls and furniture, though, perhaps, 
they would not to money or goods in the houſe for ſale, theſe not being 
neceſſary for the purpoſe of dwelling or habitation. As to the method of 
levying what ſhall be awarded in name of damages, that may be done by 
a taxation on the inhabitants of the borough, in the ſame way as other 
taxations are levied; but with this the purſuer has no concern. 

Obſerved on the bench: An action of this kind was brought at the in- 
ſtance of one Straiton, againſt the town of Montroſe, and the court, by 
interlocutor 8th February 1743, refuſed to give reparation for any thing 
but damage done to the houſe. A diſtinction ſhould be made between 
what is fixed, and what not. Damage done to the firſt ſhould only be re- 
paired. 


© houſe, but not for that done to the furniture.” 
J. M. 


AQ. Henry Dundas. Alt. Montgomery. Reporter Auchinleck. 


No, XVI. 


The Lords found the defenders liable for the damage done to the | 
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No. XVI. June 19. 1765. 


JAMES BUCHANAN of Tilliecheun, and his Factor; 
Againſt 
JOHN BUCHANAN of Lardriſmore. 


When the preſumptions of law, that claims affecting the minor's eftate were 
purchaſed by the tutor out of the minor”s 8 and that a tutor or cu- 
rator, ante redditas rationes intus habet, take place. 


UNGO Buchanan of Tilliecheun died i in the year 1708, leaving 
behind him two infant children, Robert and Elizabeth, mother 
to the purſuer, James Buchanan. 

George Buchanan of Lardriſmore, grandfather to theſe children, took 
upon him the adminiſtration of their affairs, and acted as their tutor; 
but he neglected, during the whole courſe of his adminiſtration, to make 
tutorial inventaries of the effects belonging to his pupils; and his fon 
William, who ſucceeded him in the management, never ſupplied his o- 
miſſion, or made up any ſtate or inventary of the children's effects. 

Robert, one of the pupils, died in the year 1723, before he arrived at 
the age of twenty-one; ſo Eliſabeth, mother of the purſuer, ſucceeded to 
the eſtate of her father. George and William Buchanans, who had act- 
ed as tutors to the children, in the courſe of their adminiſtration, had ad- 
vanced conſiderable ſums for their pupils; and, in order to prevent the e- 
ſtate from being torn to pieces by the diligence of creditors, they paid off 
ſuch of the debts as were moſt preſſing, and took aſſignments from the 
creditors whoſe debts were ſo paid, in favours of William, that he might 


afterwards operate his payment from the eſtate of the minors, when their 


affairs came to be upon a better footing than they were when theſe debts 
were paid, and aſſignments taken. 

The debts ſo paid were all preceeding the year 1708; but neither 
George, nor his ſon William, thought proper to put in any claim for the 
ſums ſo advanced by them, until the year 1732, when they prevailed 
with the purſuer to enter into a ſubmiſſion, by which his claims againſt 
chem, on account of their tutorial intromiſſions, and the ſums due by them 
for his advances on their account, during their minority, were to be final- 
ly determined. This ſubmiſſion was conceived in general terms, and 
comprehended all clags and claims mutually ſubſiſting between the par- 
ties; but no particular debt or debts was there condeſcended upon, as 
being the principal ſubject of the arbitration. Upon this ſubmiſſion, 
however, no decreet-arbitral was pronounced; ſo matters remained in the 
ſame ſituation between theſe parties, they were in the 1708, down to the 
1753, when William Buchanan above mentioned thought proper, for 
his own ſecurity, and to prevent preſcription, to conſtitute his debts, and 
afterwards to obtain decreet of adjudication; both of which were in ab- 
ſence of James Buchanan, the defender therein, who was abroad 1 in Ja- 


maica 


„ 


maica at the time, and who was afterwards adviſed to raiſe a reduction 
of theſe decreets of adjudication, upon the following grounds: ½, That 
all the debts upon which the foreſaid adjudication proceeded were pre- 
| ſcribed, as it was not diſputed that they were contracted before the 1708, 
and the years of preſcription were more than run before the proceſs of 
conſtitution was brought in the 1753: That it is in vain for the defend- 
er to ſhelter himſelf under the ſubmiſſion of the 1732, as being a ſuffici- 
ent interruption of the preſcription; for the ſubmiſhon was only general, 
and could operate no further than a ſummons, which was never held to 
interrupt debts not particularly libelled. But, 24ly, Even upon ſuppoſt- 
tion that the debts were not preſcribed, it was contended, That the debts of 
Mungo, purchaſed by George and William during their curatorial ma- 
nagement of the affairs of Mungo's infant children, could never be made 
the foundation of a claim againſt the purſuer, as coming 1n the right of 
theſe children. | | 
That, when a tutor or curator acquires debts durante tutela, due by 
the minor, or any of his predeceſſors whom he repreſents, not only mult 
the benefit from thence ariſing accreſs to the minor, but the law takes it 
for granted, that the money paid for theſe debts was advanced by the tu- 
tor out of the funds of his pupil. But, even upon ſuppoſition there was 
clear evidence that theſe debts had been acquired by George and William, 
with their own money, yet ſtill no action could lie at the inſtance of 
them or their repreſentatives, againſt the purſuer, as in the minor's right, 
becauſe they never accounted for their intromiſſions; and it is an eſta- 
bliſhed rule in law, that it is not competent for a tutor to inſiſt againſt 
his pupil for any claims he may have againſt him, ante redditas ra- 
fLO0Nes. © 
Before the tutor has rendered a full account of his intromiſſions, the 


preſumption of law is, quod intus habet, and that he is ſufficiently paid 
for his diſburſements out of the funds of the pupil, which he retains in 
his hands. | 

To theſe reaſons of reduction it was anſwered, on the part of the de- 
fender, John Buchanan, That the firſt reaſon of reduQtion, viz. preſcrip- 
tion, was ſufficiently obviated by the ſubmiſſion in the 1732, and by the 
vouchers and documents produced to the arbiters at that time; from 
which it plainly appeared, that the debts in queſtion were the ſubject of 
that ſubmiſſion. 

As to the ſecond reaſon of reduction, inſiſted on by the purſuer, the de- 
fender contended, That the preſumption of law there founded on was not 
applicable to the preſent caſe; for that George and William were not, 
properly ſpeaking, tutors or curators, but only protutors or procurators; 
and that the law has no where ſaid, that the preſumptions eſtabliſned 
againſt tutors and curators are to be extended to them. But, 
even upon ſuppoſition that the preſumption could be carried thus far, 
the force of it is intirely removed by what is inſtructed and pro- 
ven to have been the ſituation of the minor's funds, which ſhow 
it to be abſolutely impoſſible, that the debts purchaſed by the de- 

fenders, and upon which the decreet of adjudication was obtained, were 
acquired by the funds of theſe minors. Mungo their father, by whom 
all theſe debts were contracted, lived in labouring circumſtances, and 


died overpowered with debt. His father's widow liferented the half of 
5 the 


4 
4 
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the eſtate, the whole rent of which extended only to the trifling ſum of 
four hundred pounds Scots, and ſubject to a feu-duty of two hundred 
and ten pounds Scots to the ſuperior. Mungo died before his mother a 
good many years; and, when the eſtate devolved upon the minors, it was 
burdened with the jointure of their grandfather's widow, and their own 
mother; ſo that, after payment of theſe burdens, it is evident, that their 
fund of ſubſiſtence would be extremely inconſiderable: Hence it appears 
altogether chimerical to aſſert, that the law, in ſuch a caſe, would pre- 
ſume that the debts were purchaſed with the minor's funds. 

With regard to the other preſumption, which operates againſt tutors 
claiming againſt the pupils, ante reditas rationes ; it has been alrea- 
dy ſhown, that the preſumption of intus habere cannot poſſibly apply to 
the preſent caſe, as there was no funds belonging to the minors with 
which theſe acquilitions could be made: And, at any rate, any claim, at 
the purſuer's inſtance, againſt the defender, on account of his father or 
grandfather's intromiſſions, is intirely cut off by the decennial preſcrip- 
tion of tutors accompts. Neither was the force of this removed by the 
anſwer made to it by the purſuer, that, if the decennial preſcription ope- 
rates againſt him, it muſt equally operate againſt the defender; for it 
ought to be obſerved, that the debts upon which the decreet of adjudi- 
cation was pronounced did not ariſe from the balance of the tutorial ac- 
compts, but was compoſed of claims founded upon extraneous grounds 
of debt, and ſufficiently authenticated. | 

The court, in giving their opinions upon this cauſe, ſeemed to lay the 
principal ſtreſs of their reaſoning upon the proof that was brought of 
Mungo, father to the minor, being in labouring circumſtances, and ha- 
ving died in a condition not to pay his debt, and upon the exceſſive 
burdens which were proven to affect the eſtate during the minority of 
the pupils, and the adminiſtration of the defender's predeceſſors, which 
they ſeemed to be of opinion were ſufficient to elude the ordinary pre- 
ſumptions in laws eſtabliſhed in ſuch caſes. 


* The court repelled the reaſons of reduction; but found the defender 
* liable to account for his predeceſſor's intromiſſions.“ 


A. C. 


No. XVII. 
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No. XVII. June 22. 1765. 
| NE1L Earl of Roſebery; - 
5 To 
JAMES BAIRD, and other Creditors. 


The att of parliament 1685 was found to have retroſpect᷑ to entails, not 


only made, but compleated infeſtment, before the date of that af, and 
- recorded in the regifter of ſeifines. * 


HE predeceſſors of Neil Earl of Roſeberry executed an entail of the 
eſtate of Primroſe, which, in the ſubſequent tranſmiſſion of that e- 
ſtate to the ſeveral ſucceeding heirs, had been regularly recorded, with 

all its clauſes, of whatever kind, in the regiſter of ſeiſines. This entailed 

eſtate having come into the poſſeſſion of the preſent Earl, he was pur- 
ſued by the creditors of his predeceſſors, notwithſtanding of the entail 
prohibiting the contraction of debt, as it never had been inſerted in the 
particular record eſtabliſhed for the regiſtration of tailzies by the act 

1685. | 

In oppoſition to this claim, it was pleaded by his Lordſhip, That the 

act founded upon, in the ſame manner as every other law, could have no 

_ retroſpeR, and was only intended to provide a remedy againſt future e- 
mergencies. He inſiſted too, that, though the houſe of Peers, in the caſe 
of Rothes, had declared, that the act 1685 was to regulate tailzies prior 
to the date of it; yet that the caſe itſelf, which was the foundation of 
that ſentence, explained the ſenſe in which it ought to be received. The 
tailzie, in the caſe of Rothes, was never compleated by infeftment; con- 
ſequently the decerniture of the fupreme court could only have relation 
to tallzies in the ſame imperfect ſituation; but could never be intended 
to eſtabliſh a rule for thoſe upon which infeftment had followed, and 

which, like the preſent, were recorded in the public regiſter of ſeiſines, 

patent to all the lieges. 


The Lords found, That the tailzie was not effectual againſt the cre- 
ditors, as it had not been recorded agreeable to the ſtatute.” 


A. C. 


Act. Lockhart. Alt. Burnet. 
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June 25. 1765. 


GEORGE DALZIEL; 
Againſt 
LOCHART of Cleghorn, 


A um of money being allowed to a tenant for the reparation of houſes, it 
was found, provided the houſes were put m a habitable condition, that 
the tenant was not obliged to account for his disburſements. 


EORGE Dalziel and Mr Lockhart of Cleghorn, having 


24 
bout the conditions of a tack of certain lands belonging to the 
latter, one of which was, that a ſtipulated ſum ſhould be allowed to the 


leſſee, for the expences he might be obliged to throw out in the repara- 


tion of the houſes upon the farm. A proceſs being afterwards commen- 


ced upon the different conſtruQtions to be put upon the terms of the tack, 


it was found unanimouſly, that the maſter could not oblige the tenant 
to produce a particular accompt of the expences he had been at, provi- 
ded he had fulfilled the terms of the tack, in properly repairing them, 
and putting them in a habitable condition. | 


Act. Lockhart, Alt. Dundas et Wight. 


Neo. XIX. June 26. 1765. 
ANDREW BEVERIDGE Precentor and Seſſion · clerk of Dunfermüne; 
Againſt 
JAMES BATYNE and others. 


Power of kirk-ſeſſions. 


HE kirk-ſcfſion of Dunfermline, by an act 23d January 1681, or- 
dained, © That, whoſoever in that pariſh ſhould give up their 

* names to be proclaimed for marriage, ſhould give half a dollar to the 
poor before their proclamation.” This act was renewed 8th Novem- 


ber 1719, upon a narrative, that the cuſtom of paying the above ſum was 
much worn out. | 


The 


1746. 


| ſervice was performed. They have never been exacted from any ſpecies 


1 


The purſuer, authorized by the kirk-ſeſſion, brought an action before 
the ſheriff, againſt the defenders, all diſſenters of different denominations, 
and moſtly ſeceders, for payment of this ſum, founding his claim up- 


on the acts of the kirk-ſeſſion and uſe of payment. As to the laſt, the 


ſheriff allowed a proof to both parties. The purſuer limited his to the 
period from 1718 to 1738, 2. e. from the date of the laſt act of the kirk- 
ſeſſion to the ſeceſſion. It appeared froin the proof, that the uſe of pay- 
ment had been pretty general, though not univerſal ; that the kirk-ſeſſion, 
on account of the reluctance of the pariſhioners, had reſolved to accept 
what they would voluntarily give; that numbers had paid leſs than the 
half dollar, and many, though people of ſubſtance, had paid nothing. 

The ſheriff having given judgment for the purſuer, the cauſe was 
brought into this court by advocation, and, after a hearing, was taken to 
report. 

Erhe purſuer contended, That, by common and univerſal cuſtom over 


Scotland, ſmall ſums, in ſome pariſhes more, in ſome leſs, were paid to 


the kirk- ſeſſion, for behoof of the poor, on occaſion of proclamation of 
banns for marriage; that the exaction of ſuch ſums had been authorized 
by a decree of this court, in a caſe between the kirk-ſeſſion and ſeceders 
in the pariſh of Falkirk, of which, as it is not in any printed collection 
of the deciſions, proof was produced in proceſs. The ſum here demand- 
ed is very moderate, but one half of what was found due in the caſe of 
Falkirk. 

Anſeered for the defenders: This impoſition is illegal, irrational, and 
impolitic. legal, for kirk-ſeſſions have no power to impoſe taxes of a- 
ny kind; irrational, being a conſtrained charity; impolitic, being a tax 
upon the marriages of the poor. That being the caſe, it cannot be ſancti- 
fied by uſe of payment, for any length of time. Beſides, the plea of im- 
memorial uſe is excluded by the act of the kirk-ſeſſion 1719, as well as 
by the parole- evidence: That of Falkirk is but a ſingle caſe, and differ- 
enced from this, in that immemorial uſage was there proved. 'The purſu- 
er's claim cannot be ſupported from the ſmallneſs of the ſum; be- 


_ cauſe, if the kirk-ſeſſion may impoſe half a dollar, there appears nothing 


to hinder them from increaſing the impoſition to what ſum they pleaſe. 
* The Lords ſuſtained the defences.” 


The purſuers libel alſo concluded for pavment of certain dues to the 


Eirk-beadles, on occaſion of marriages and baptiſms, founding this claim 


likewiſe upon an act of the kirk-ſeſſion, and immemorial uſage. 

Argued for the defenders : Theſe dues are only paid as a recompence 
for the beadle's trouble in attending at marriages, when ſolemnized by the 
pariſh-miniſter, and for ſetting water, furniſhing clean towels, &c. at 
baptiſms, when adminiſtered in the pariſh-church; and, as the beadles 


are not put to this trouble by the defenders, they have no claim for the 


recompence. The act of the kirk-ſeſſion is no good foundation for this 
claim; for the ſeſſion have no power to impoſe taxes; neither can the 
purſuers derive any aid from common uſage in this caſe ; on the contra- 
ry, that 1s in favour of the defenders, as hitherto theſe dues have 
been conſidered only as a recompence, and never exacted but when the 


of 


nmotaries. 
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of diſſenters through the kingdom; and, even when a perſon of the eſta» 
bliſhed perſuaſion had occaſion to apply to the miniſter of a neighbour- 
ing pariſh for marriage or baptiſm, it was the beadle of that pariſh who 
got the dues, and not the beadle of the pariſh where the perſon reſided. 

Anſwered for the purſuer : Kirk-ſeſſions are a part of the church-go- 
vernment, expreſsly aut orized by law: As ſuch, they are entitled to 
have their proper officers, and to ordain for theſe ſuch dues and perqui- 
ſites as may ſeem reaſonable, in their reſpective pariſhes, 

Whether the defenders are entitled to the benefit of the toleration, 
may be queſtioned. But, ſuppoſing they are, the law certainly never 
meant to tolerate them in with-holding of thoſe ſmall dues neceſſary for 
the preſervation of order, or the payment of thoſe officers which the 
conſtitution of the church, as by law eſtabliſhed, has found expedient and 


neceflary. 


This point was alſo ſtruggled by the ſeceders of Falkirk, in the caſe 
above mentioned, and determined againſt them. 


The Lords found the beadles entitled to the dues claimed by them.” 


A.R. 
AQ. Lockhart et Henry Dundas. Alt. Montgomery et Rolland. Reporter Kames. 


No, XX. June 27. 1765. 


WILLIAM BUCHANAN; 
Againſt 
ANDREW DUNCAN Baker in Glaſgow ; 


Action refuſed upon a bill ſubſcribed by notaries, without witneſſes. 


ON BUCHANAN, ſome time before his death, conveyed his whole ef- 
fects to certain truſtees, for the purpoſes mentioned in the truſt-diſ- 
poſition. Janet Macklum, his widow, the fulfillment of the obligations 
to whom made part of the truſt-deed, among other debts aſſigned to her 
by the truſtees, got a bill, accepted by Janet M*Farlane ; the acceptance 
of which, as ſhe could not write, was, by her authority, ſigned by two 
Janet Macklum having execute a teſtament in favours of the 

purſuer, he brought an action againſt Andrew Duncan, the defender, as 


_ repreſenting Janet M*Farlane, in the character of a vitious intromitter. 


Againſt this action, it was contended, on the part of the defender, That 
the bill was not good, being ſigned by notaries; and, even upon the 
ſuppoſition that a bill was valid when ſigned by notaries; yet the preſent 
Was void, as there were no witneſſes to the ſubſcription. of theſe notaries. 
That in this country, there are only two methods of conſtituting a valid 


I obligation ; 


( 34 ) 


obligation; either by a writing holograph of the party, or by a deed 
wrote by another, bearing the name of the writer and witneſſes, with 
the ſubſcription of the laſt. When the deed is not holograph, the par- 


ty eicher can write, or cannot write. If the laſt is the cafe, then the law 


allows him to ſubſcribe by two notaries, ſpecially authoriſed, in preſence 
of four witneſſes, whoſe names and deſignations, with that of the writer, 
muſt be inſerted in the deed. But the bill in queſtion, though it could 
have admitted of theſe ſolemnities, is deſtitute of them all ; and, therefore, 
it would be repugnant to the law of this country, were ſuch a deed to be 
found valid, in direct oppoſition to the moſt poſitive ſtatutory enact- 
ments. 

As to the arguments advanced by the purſuer, concerning the uſage of 
almoſt all countries, relating to bills of exchange, and the particular in- 
dulgence every where ſhown them, to facilitate the operations of com- 
merce, the purſuer muſt be pardoned for being of opinion, that, if the 
indulgence already given to bills of exchange were to be enlarged, conſe- 
quences would follow prejudicial to commerce itſelf, and hurtful to the 
ſecurity of private'property, as new methods would then be furniſhed, 
by the interpoſition of notaries and other perſons, to create obligations, 
to which the perſons bound never gave their concurrence. 

In anſwer to theſe arguments, the purſuer obſerved, that bills of ex- 
change have always been privileged with an exemption from the ſtatutory 
ſolemnities requiſite in other deeds. Some {mall inconveniencies, perhaps, 
may ariſe from this indulgence; but there, the national advantages deri- 
ved to commerce, renders the other unworthy of obſervation. Holo- 
graph bonds do not prove their date, in queſtions with heirs or creditors ; 
yet bills do; though it may be ſaid, that a perſon may antedate a bill, to 
avoid the effect of the act 1696, or to prevent the effects of an inhibi- 
tion. This ſhows, that the arguments ariſing from the inconveniency 
attending the privileges granted to bills are inconcluſive, as that incon- 
veniency 1s evidently diſregarded by the law itſelf. 

Writing is now become almoſt univerſal, and few caſes can occur, 
when the aſſiſtance of others, on account of being otherwiſe, is neceſſary; 
and it would be extremely hard, if, in a caſe ſuch as the preſent, a bill 
ſigned by notaries was to be rejected, when it is offered to be proven, 
that the two notaries were at the houſe of Janet M*Farlane when the bill 
was accepted; that ſhe was heard frequently to acknowledge the juſtneſs 
of the debt, and her having authorized the notaries to ſign for her. 

The ſtatute 1 579 reſpects only deeds where witneſſes are required to 
the ſubſcription of the parties; but, in bills of exchange, this ſolemnity 
was never required. The ſubſcription of the notary comes in place of 
that of the party; and, if witneſſes are not required to the firſt, there ap- 
pears no teaſon why they ſhould be neceſſary to the laſt. 

The caſe of Dinwoodie, 28th of June 1737, is preciſely in point, where 
the court found a bill to be valid, though ſubſcribed by notaries. 

The court ſeemed to be of opinion, that, if witneſſes had atteſted the 
ſubſcription of the notaries, the bill would have been good. And, as to 
the caſe Dinwoodie, it was obſerved, on the bench, that there were two 
witneſſes to the ſubſcription of the notary; notwithſtanding of which, 


> the 


E003 


the court firſt found the bill void, and its being afterwards ſuſtained, WAS 
chiefly on this medium, at the debtor was — and did not diſown 
his having authorized the notaries to ſign for him. 


The court ſuſtained the objections to the bill.” 


A. C. 
Act. James Dundas. Alt. John Dalrymple. 


No. XXI. July 9. 1765. 


KATHARINE STEWART; 
Againſt 
CHARLES MFARLANE, &. 


A wife's intereſt in a bond when her husband dies before the term of par- 
4 "ws 


OHN M#ARLANE huſband of Catharine Stewart, of this date, lent Feb. 11. 
the ſum of L. 100 Sterling to Hugh MFarlane of Callichraw, for 1763. 

which he took a bond, in the following terms: I Hugh M Farlane of 
« Callichraw, grant me to have borrowed, and actually received, from John 
M Farlane tackſman of the bridge of Mitchaell, the ſum of L. 100 Ster- 
© ling, money foreſaid, is allenarly lent out for the uſe and behoof of 
Charles M*Farlane, ſon of Duncan M#Farlane in bridge of Mitchaell ; 
and the intereſt of the ſaid ſum, at five per cent. is to be uplifted by the 
* ſaid John M*Farlane, during his own lifetime; the foreſaid John M Far- 


4 

lane ſtill reſerving the management of the foreſaid ſum of L. 100, duri 

, his own lifetime or pleaſure, and to renew this bond as oft as needful, 

l © renouncing all exceptions and objections to the contrary. Which ſum of 

: L. 100 Sterling, with the due and ordinary annualrent from the term 
of Martinmas laſt bypaſt, at which term the ſame was borrowed, not- 

0 * withſtanding of the date hereof, to the term of payment underwritten, I 

V bind and oblige my heirs, executors, ſucceſſors, and intromitters with 

F 


my goods and gear whatſomever, thankfully to content, pay, and again 
* deliver, to the ſaid John M Farlane, his heirs, executors, or aſſignees 
* whatſomever, and that upon the term of Martinmas next to come.” 

Of this date, being poſterior to the date of the ſaid bond, the ſaid John 7,1, 5. 
McFarlane made a will, by which he appointed Duncan MFarlane his 1763. 
| brother-german, and father to Charles the defender, his executor, bur- 
to { dening him with payment of certain legacies to his friends, and, among 

* __ Others, with 2coo merks to Charles the defender; and further, he ap- 
pointed him reſiduary legatee, directing his father, Duncan the executor, 
to pay to him whatever free ſubject there ſhould remain after clearing 


his 


a 
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his debts and legacies in the will. It was likewiſe provided, that this 
will ſhould not prejudge the intereſt of Katharine Stewart my ſpouſe, in 
the ſubjects in communion between them. | 

John M*#Farlane having died before the term of payment, his widow, 
the purſuer, brought an action againſt the defender for payment of one 
half of the ſum contained in the bond, as belonging to her, jure relictac. 

Againſt this action it was plcaded for the defender, That, by the form 
of the bond, the money at John's death was not in bonzs of him, but 
belonged to the defender: That it appeared from the narrative of the 
bond, that the money was lent out allenarly for his uſe; and, though the 
adminiſtration of it was reſerved to him, and the ſum taken payable 
to him, his heirs, or aſſignees; yet that could import no more than a 
power to alter, if he thought proper; which, if he did net do, the con- 
tents of the bond, in virtue of the narrative clauſe, became his property, 
immediately upon his uncle's death, without being accounted part of the 
defunct's moveables, ſubject to the adminiſtration of his executor, or the 
legal proviſions of his wife. As to the apparent contradiction between 
the narrative and obligatory clauſe in the bond, no weight can be laid 
upon this circumſtance, when it was conſidered, that there could be no 
dubiety as to the intention of the granter. The bond was wrote in the 


country, by Hugh MFarlane the debtor, a man unacquainted with buſi- 


neſs ; but the inaccuracy occaſioned by his ignorance will never be ta- 
ken hold of to defeat the evident intention of the creditor. 

It was contended, on the other hand, by the purſuer, That the bond 
was not of fuch a tenor as to give the defender any right thereto, exclu- 
five of the heirs and executors of the defunt. The obligatory clauſe is 
that only by which any obligation can ariſe, or any right be eſtabliſhed 


by a deed of this kind; and, though the narrative may contain and ſet 


forth what the creditor intended to do; yet the obligatory part was only 
to be regarded in determining the queſtion to whom the contents of the 
bond did belong. In this caſe, the money is expreſsly taken payable to 
Himſelf, his heirs, and executors whatſomever ; but even the narrative 
provides, that it ſhould be under his management during his lifetime or 
pleaſure. The purſuer always underſtood it as a rule, that, when there 
was a diſcrepancy between the narrative of a deed and the obligatory 
part, the queſtion behoved to be decided according to the laſt, as the /:- 
terarum obligatio aroſe from this only, and not from the narrative, what- 
ever it might contain concerning the intention of the creditor, 

But, even ſuppoſing the bond fo conceived as to give the defender a 
right excluſive of the executor ; yet the intereſt of the purſuer could not 
be affected thereby; as, by her huſband's death before the term of pay- 
ment, this bond, like his other moveables, remained in b5nzis of him, ſub- 
ject to her jus relictac. That this was abundantly evident from the ob- 
ligatory part of it; and the narrative, at the moſt, can be conſider- 
ed only as a deſtination of ſucceſſion to Charles. Upon John's death, 
Charles could not validly diſcharge this bond; he could only have ſued 
the executor to confirm it, as in bonzs of the deceaſed, and then either to 
aſſign it to him, or uplift the contents, and pay them over to him. It is 


indiſputable, that the jus relictae extends to all perſonal bonds bearing 


intereſt from their date; if the huſband dies before the term of payment, 


ſuch 
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ſuch bonds have always been conſidered as ſimply moveable, before that 
period arrive. Neither could the deſtination of this bond ever be conſi- 
dered in the light of a ſpecial legacy to Charles; and, therefore, not revo- 
cable by a general teſtament ; for the obligation in the bond itſelf is ta- 
ken to the defunct's heirs and aſſignees, and the ſubſequent diſpoſition 
conveys every bond or ground of debt to Duncan, whom he had named 
his executor ; which clearly comprehends the bond in queſtion, amongſt 


the other moveables belonging to him at the time of his death. 


The court found, That the purſuer's huſband having died before the 
term of payment of the bond libeled, ſhe hath right to one half 
of the principal ſum, intereſt, and penalty therein contained, jure 
* reliftae, and remit to the Lord Ordinary to proceed accordingly; 
© and, upon a reclaiming petition, adhered.” 


A.C. 
Act. Rae et Burnet. Alt. Patrick Murray. 
No. XXII. July 9. 1765. 
HOG G and Co.; 
Againſt 
HOLD EN. 


Septennial preſcription of cautionry obligations. 


OGG and company, merchants in London, being creditors in certain 
ſums to Richard Holden, Abraham Holden his brother, wrote to them 


as follows: I am very much obliged to you for this, as well as former jan. 13. 
* favours done my brother. For this L. 50 you have given your accept- 1753. 
+ ance, at fix months date, I will ſee you paid, though he ſhould not re- 


* turn; and, if you think a further acknowledgment or ſecurity requiſite, 
* ſhall have it. I had a letter from him of the 24th laſt, wherein he in- 
* forms me, that he had an opportunity to carry out goods to a pretty 
large valuc, and had applied to you, who was ſo good as to ſend him 
* your acceptance for L. 50, at {ix months date, and propoſed to ſend 
* you his will and power till he returned ; however, though he ſhould 
not ſend it, I will ſee you paid. 

In 1764, Hogg and company brought an aQtion againſt Robert Hol- 
den, ſon and heir of Abraham, for payment of this ſum. 

The defender pleaded the ſeptennial preſcription, upon the act 1695. 
C8. 

Anfewered for the purſuers: The act gives the benefit of that ſhort 

preſcription to ſuch only, as are expreſsly bound for another as cau- 


* tioners, 


41 
t tioners, or who have a clauſe of relief in the bond, or a bond of re- 
© lief apart, intimated perſonally to the creditor at his receiving the 
bond.“ As none of theſe is the caſe here, Abraham Holden was not a 
cautioner in terms of that ſtatute; and, therefore, the defender cannot 
plead the benefit of it. | 
Rephed : The defender's father was ſtrictly and properly a cautioner 


for Richard. The letter founded on contains nothing that can import a 
novatio of the debt, or a freedom of the principal debtor from payment; 


on the contrary, Abraham binds himſelf only in caſe Richard ſhould 


fail to pay. The caſe appears extremely ſimilar to one collected by Lord 
Harcarſe, June 1661, Home contra Lockhart, No. CCXXXIV. ; and a- 


nother by Fountainhall, 2oth January 1693; in both which, perſons 


bound much in the ſame terms with Abraham Holden were found to be 
cautioners not exprom:ſſors. 
Duphed : It is unneceſſary to inquire whether Abraham Holden was 
properly a cautioner or not. It is certain, he was not a cautioner in terms 
of the ſtatute, which, being correQtory, may not be extended beyond the 
words ; v. More contra Forbes, i6th February 1710 ; Rutherford contra 
Scot, gth February 1715; Blair contra Dempſter, 20th January 1747. 


The Lords found, That the action was not cut off by the ſeptennial 
© preſeription.* | 


Act. Dav. Graeme. Alt. John Douglas. Clerk Pringle. 


July 10. 1765- 
CARMICHAEL; 
Againſt 
PETER. 


Warrandice from fact and deed. 


1 ARMICHAEL let two ſhops in Edinburgh to James Candel, for 


afterwards made conſiderable improvements, Cundel engaged, verbally, to 

pay a certain additional rent. f 
In March 1761, Carmichael entered into a contract with Peter, by 
which, along with a contiguous cellar, he let the ſhops to Peter; the 
tack of the ſhops to commence at the iſſue of the leaſe to Cundel. At the 
ſame time, Carmichael aſſigned to Peter Cundel's tack; and upon the 
narrative that Cundel had engaged to pay of additional tack-duty, at the 
rate of 10 per cent. of the expence of the whole repairs, and that theſe 
nad amounted to L. 133 : 15 : o, he alſo aſſigned the forelaid * 
| rent, 


13 years, after Whitſunday 1753, at L. 12 a- year; but, having 


1 


© rent, with all action and execution competent therefor'. The aſſig- 
nation to the tack, and agreement with Cundel, was warranted from 
fact and deed only. 

Peter having demanded payment from Cundel, Cundel alledged, that 
his agreement with Carmichael was only to pay 8 per cent. of L. 50, 
without any regard to the amount of the expence. 

Carmichael having ſued Peter for the ſtipulated rent, Peter inſiſted for 
a proportional deduCtion, unleſs the purſuer could eſtabliſh the obligation 
on Cundel, as ſet forth in the aſſignation. At the ſame time, Peter 
brought an action againſt Cundel, that Carmichael might have an oppor- 
tunity of eſtabliſhing his bargain with him; but no proceedings were 
had in this action. 

Anfevered for Carmichael : The aſſignation is only warranted from 
fact and deed; and therefore, unleſs the defender ſhall ſhew, that, by the 
fact or deed of the purſuer, the ſum in diſpute has been with-held from 
him, he cannot prevail in his preſent claim. If the defender ſhould 
prove, that the agreement with Cundel was as Cundel alledges, then he 
would be entitled to a proportional deduction; becauſe then it would ap- 
pear, that, by the fact or deed of the purſuer, part of the ſubject had been 
evicted. 

Replied for Peter: It is eſſential to the contract locati, that if the ſub- 
jects let do periſh or fail, otherwiſe than by the fault of the leſſee, then 
the leſſee is no longer bound to pay the tack-duty, J. 15. pr. et 5 1. 
J. 33. FJ. locati. Dict. v. periculum. This is the caſe, though no war- 
randice at all be expreſſed. The purſuer is not only to be regarded in 

the light of cedent, but as leſſor. The aſſignation to the agreement with 
Cundel, was really a leaſe of the profits ariſing from that agreement; for 
which he took the defender bound to pay a higher rent. By the con- 
tract, even the aſſignation to the written tack with Cundel, is warranted 
from fact and deed only; but, ſuppoſe the ſhops were burnt or become 
ruinous, could it be maintained that the defender was notwithſtanding 
liable for the rent, becauſe this did not happen by the fact or deed of 
the purſuer? 
The court was of opinion, That the purſuer was bound to make 
good his own averment ; and therefore found the defender en- 

« titled to retain the 10 per cent. in regard the purſuer had not pro- 

* ved his alledged agreement with James Cundel.' 


A. R. 
Act. M gu,,:. Alt. Rae. Clerk Roſs. 


No. XXTV- 
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No. XIV. July 17. 1765. 
JAMES DOBIE; 


Againſt 
AGNES RICHARDSON. 


In order to ſave the jus mariti upon the diſſolution of a marriage within 
the year, not ſufficient that a child be born alive, unleſs it alſo be heard 
to cry. 


OBIE's wife bore a child about nine months after their marriage, 

and died in child-bed. Agnes Richardſon, her ſiſter, immediately 
took poſſeſſion of all her moveable effects. Dobie brought an action a- 
gainſt her, concluding for exhibition and delivery, and that ſhe ſhould 
hold compt and reckoning, and divide with him Mrs Dobie's effects, ac- 
cording to the preſcription of law. 

The defender having alledged, that the child was ſtill-born, the cauſe 
went to proof, It appeared, that the child breathed, raiſed one eye-lid, 
and expired with the uſual convulſive agonies, about half an hour after 
its birth ; but was not heard to cry. 

The defender contended, That it was effentially requiſite that the child 
ſhould have been heard to cry, upon the following authorities ; Reg. 
Majeft. I. 2. t. 8. F 1.; Leg. Burg. c. 44. Y 4. ; Balfour's Practics, p. 
100. ; Craig, L. 2. Dieg. 22. 41. 42.; Starr, I. f. 1. 4. 19. et J. 2. 
b. 6. 91 OL 

. for Dobie: The object of the law is a living child. This is 
evident from the nature of the thing, as well as from the authors quoted 
by the purſuer, who, in general, ſay, only that it is neceſſary the child be 
born alive. Becauſe moſt children do cry immediately after their birth, an 
erroneous opinion ſeems to have obtained, that all children born alive do 
ſo; and hence that circumſtance has been mentioned as a proof of the 
child's life; but this is not to be underſtood fo ſtrictly, as abſolutely to 
exclude other proofs by circumſtances equally pregnant and certain. 
Ann treating of the law of death-bed, moſt of our authors mention 
the defunct's going to kirk or market as the only legal proof of his 
reconvaleſcence; yet Lord Stair gives it as his opinion, that a proof by 
equipollent circumſtances may be admitted; J. 4. f. 20. § 45. 

To ſhew how abſurd a conſtruQtion ſtrictly literal were, in this caſe, 
the Reg. Majecft. which was, no doubt, the original of all the other au- 
thorities quoted, requires that the child ſhould be heard to cry within the 
four walls of a houſe; but, if a child ſhould chance to be born in the 
fields, and be heard to cry there, could it be maintained that this ſhould 
have no effect? 


Further, 


| 
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Further, the quotations for the purſuer relate to the courteſy and terce; 
but the argument from them to the preſent queſtion is not concluſive; 
as they and the jus maritz ſtand on a different foot in ſeveral reſpects. 
The right to thoſe is only created by the birth of a child. The jut ma- 
iti, on the contrary, takes place immediately upon the marriage; but 
is reſolved by the diſſolution of the marriage within the year, without a 
living child; and there might be ſome reaſon for requiring more evidence 
to create a right, than to ſave a right already created. 

Neplicd for the defender: Wherever the lawyers treat of the proof of 
the child's being born alive, they unanimouſly require it ſhould be heard 
to cry: And, as the ſigns of life may often be uncertain and equivocal, 
there is a manifeit expediency in eſtabliſhing ſome certain criterion, and 
not leaving a matter of this kind to the opinion or judgement of wit- 
neſſes. 


The Regiam Majeſtatem does indeed ſay, that the child muſt be heard 


to cry within the four walls of a houſe ; but that addition appears only 


to be deſcriptive of what uſually happens; and beſides, there is no o- 
caſion, in the preſent queſtion, to canvaſs whether that be neceſſary or 
not. | 

There is no foundation for diſtinguiſhing between this caſe, and that 
of the courteſy or terce. The lawyers have made no diſtinction. On 
the contrary, Balfour and Stair have expreſsly laid down the law in the 


ſame way as to both. 


The Lord Ordinary found, That, as Mrs Dobie did not live year 
© and day after her marriage, and as it was not proved, that the child or 
© foetus of which ſhe was delivered was heard cry, the purſuers claims on 


© account of the marriage were reſolved.” 


Upon a reclaiming bill and anſwers, * the Lords adhered.” 
A. R, 
Act. Armſtrong. Alt. Montgomery. Clerk Kirkpatrick, 


No. XXV. July 19. 1765. 
WILLIAM RE TD, Merchant in Edinburgh, ſupplicant ; 


An action brought before the Court of Seſſion, againſt an Officer of the 
revenue, for a treſpaſs, cannot be ſtayed and removed into the exchequer 


by an injunction from that court. 


IR REtp, on the 15th of July, preferred a petition, ſetting forth, 
that, ſometime ago, he had erected at Woodhall, in the pariſh of 
Collington, a mill of a particular conſtruction, and his own invention, 
which manufactures tobacco into ſnuff with more expedition and leſs ex- 
pence than ordinary milns do; for which reaſon, he had always been 
extremely anxious to keep the mechaniſm of this mill a ſecret. 

That, on Friday the 5th of April laſt, ſome mill-wrights and ſmiths in 
Collington, along with ſome exciſe-officers, and a conſtable, forcibly en- 
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tered into the purſuer's mill, on pretence of ſearching for ſmuggled 

goods, but in reality, as he believes, to diſcover the machinery, the aſ- 

ſiſtants to the officers of Exciſe being all tradeſmen ſkilled in works of 

this kind, and employed at another ſnuff-mill near Collington, belong- 

ing to Mr Gilleſpie, tobacconiſt in Edinburgh; and the petitioner never 

having given any reaſon for ſuſpecting that he concealed ſmuggled 
s in his mill-houſe. 

That the tradeſmen and officers above mentioned, after ſtaying as 
long as they thought proper in the petitioner's mill-houſe without find- 
ing any ſmuggled goods, retired; and the petitioner raiſed a ſummons 
againſt them before this court, concluding for damages and expences, 
which ſummons had not yet been called, the days of compearance not 
being run till the 17th current. 

That, on the 10th current, the petitioner was ſerved with a writ from 
the court of exchequer, by which he is ordered to ſhow cauſe, againſt 
the firſt day of next term, (which is the 18th current), why the action 
he had brought before this court ſhould not be removed into the exchequer ? 

And he and his attornies are enjoined, in the mean time, to ſurceaſe all 
further proceedings before this court. This writ, it appears, was ifſued 
upon a motion from his Majeſty's Advocate, on behalf of his Majeſty 
and the perſons above mentioned, for whom the writ bears it was prayed, 
That the ſaid action might be removed from the ſaid court of ſeſſion 
into this court, and all further proceedings before the ſaid court of ſeſ- 
* fion ſtayed. And the petitioner was certainly informed, that a copy 
of his ſummons had been read in the court of exchequer. 

That the petitioner thought it his duty to ſubmit, in this manner, to 
the conſideration of their Lordſhips, the competency and propriety of 
the ſaid motion and injunQtion. He was adviſed, that every action of 
debt, from whatever cauſe it ſprings, or againſt whatever perſon it is 
brought, is competent before the court of ſeſſion. And that, as his ac- 
tion againſt the above mentioned perſons concluded for damages and ex- 
ces, on account of their having broke into his mill, it was evidently 
an action of debt, and conſequently competent before this court. Theugh 
it were true, as alledged by the perſons above mentioned, that they had 
acted in virtue of their office, and under the authority of a writ of aſſiſ- 
tants, that would not be juſt ground for the injunction. The officers 

of every court may be either tried criminally, or purſued civilly, before 
other courts than thoſe to whom they belong, for an alledged abuſe or 
exceſs committed by them in the execution of their office. The courts 
to whom they belong have no power of repledging them; nor have the 
officers any privilege of claiming an exemption from the juriſdiction 
of other courts. As to the writ of aſſiſtants, the validity and legality of 
it may very probably come to be canvaſſed in this action. As the peti- 
tioner is informed, the writ of aſſiſtants the perſons above mentioned 
had with them, was not à legal writ in terms of the ſtatutes authoriſing 
writs of aſſiſtants, and of the ſame tenor with thoſe in uſe to be granted 
in England, the law of which ought to regulate thoſe matters here, but 
a general and unjuſtifiable warrant. But, ſuppoſing that a formal de- 
clarator of the legality of ſuch writ would not be competent before 
this court ; yet a queſtion as to its validity ariſing incidentally, and from 
| the 
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the plea offered in defence, could not render the court incompetent to an 
action to which it certainly would otherwiſe have been competent; as 
it is eſtabliſhed law, that it is competent for courts to judge of points 
propoſed as a defence, to which they would not have been competent in 
an original proceſs. 

That, ſuppoſing the petitioner's action to be altogether incompetent, 
the petitioner could not but doubt, whether the court of exchequer could 
remove it to themſelves, or ſtop procedure before this court by an in- 
junction; as the court of ſeſſion is a ſupreme and ſovereign court, and 
as the perſons above named were commanded by the ſummons at his in- 
ſtance to appear before that court, they ought to have appeared, and, if 
adviſed that the court was incompetent, to have pleaded a declinature, 
which this court would have ſuſtained or repelled as it ſaw cauſe; and, 
if the defenders thought themſelves aggrieved, they had a remedy in 
the ordinary courſe of law, by an appeal to the houſe of Lords. 

But, /eparatim, the competency of the purſuer's action was put out of 
all doubt, by that part of his libel which alledged, that the defenders 
had broke open and entered his mill, not really from a ſuſpicion or in- 
formation that ſmuggled goods were concealed in it, but with an inten- 
tion to diſcover the ſecret of the machinery. | 

The petitioner therefore prayed their Lordſhips to take the premiſes 
into their conſideration, and to grant him ſuch relief as to them ſhould 
ſeem proper. 

When this petition was moved, his Majeſty's advocate agreed to with- 
draw the motion in exchequer; upon whichthe court ſuperſeded adviſing 
the petition till that was done, and then pronounced an interlocutor find- 
ing the petition competent, and bearing the diſcharge of the motion. 


J. M. 
Pet. M. Laurin. Croſby. 
No. XXVI. 
FOUNandWILLIAM HOWIES, nephews and executors of the 
deceaſed ROBERT POLLOCK; 
Againſt 


MARGARET WTYLIE, his rend. 
2ualified Oath. 


Ou and William Howies, the nephews and executors of the deceaſed 
Robert Pollock, brought a proceſs againſt his relict before the com- 
miſſary of Glaſgow, libeling, inter alia, that ſhe had, before and ſince 
her ſaid huſband's death, intromitted with, or uplifted and received caſh 
© and other moveables which pertained and was owing to him, or in his 


© cheſt or other repoſitories, at his death, to the value and extent of 
© 2000 merks Scots. 


The 


644) 


The defender having denied the libel as laid, the purſuers referred tlie 
ſame to her oath; and ſhe deponed, That * the defunct, two or three 
© days before his death, delivered to the deponent 24 guineas, and a piece 
© of gold whereof ſhe knew not the value, and two crown pieces, and two 
© or three half crowns, all which he gave her in compliment for her own 
© uſe. 

Ke this, the commiſſary found the libel not proved, in ſo far as re- 
ſpected the 24 guineas and the gold and ſilver pieces. But, upon an advo- 
cation, Lord Alemoor Ordinary found, That it would be of dangerous 
conſequence to admit intromitters with the monies and effects of de- 
ceaſed or dying perſons, to prove their title of intromiſſions by their own 
oaths; therefore, finds the defender, in this caſe, liable to account to 
the purſuers for the 24 guineas, piece of gold, crown pieces, and half 
crown pieces, mentioned in her oath.” 

Margaret Wylie reclair ed, and pleaded, That the interlocutor proceed- 
ed upon a petitio principii; for the point de quo quaeritur, and referred to 
her oath, was, whether ſhe had any intromiſſion or not? Had the fact 
been eſtabliſhed, that there was a ſum belonging to her huſband, and 
that it had come into her poſſeſſion when he was dying, or after his 
death, the ratio decidendi might have applied; but the purſuer had no 
other way of proving that there was an intromiſſion, but her oath; and 
they accordingly did refer ſimpliciter to her oath, whether ſhe had intro- 
mitted with any money belonging to her huſband at or about the time 
of his death. Her depoſition reſolves into a flat denial of the fact. She 
does not admit, that ſhe had any intromiſhon with the money in queſtion 
as belonging to her huſband. She owns indeed, that this money was once 
in his poſſeſſion; but ſhe ſays, that he delivered it out of his own hand 
to her in a compliment, which is an expreſs denial of the fact alledged 
by the purſuers, viz. that, at or about the time of her huſband's death, 
ſhe intromitted with money of his, lying in his repoſitories. Had the 
purſuers proved aliunde, that the defender was in poſſeſſion of 24 gui- 
neas which had belonged to her huſband ſome days before he died, there 
might have been room for inſiſting, that the defence of donation was 
not proveable by her oath, or dangerous to admit it to be fo; for, even 
in ſuch caſe, by the principles of law, the onus proband: ought to have 
been laid upon the purſuers; as it is an eſtabliſhed maxim, that move- 
ables, or money in the poſſeſſion of any perſon, are preſumed to be his 
property, unleſs the contrary be proved. But, whatever might have been 
the determination in ſuch a caſe, where the only queſtion was as to the 
title of the defender's intromiſſion, it is plain, that the preſent caſe is to- 
tally different; for the purſuers pretend not to have any evidence, that 
the defender was poſſeſſed of money which had formerly belonged to her 
huſband. They referred the whole matter to her oath, and it reſolves 
into an expreſs denial of the libel; and the quality of donation is clearly 
intrinſic, being inconſiſtent with the fact alledged againit her. If the 
quality of the oath be rejected, the whole muſt be rejected, and it muſt 
{till lie on the purſuers to prove, that ſhe is in poſſeſſion of 24 guineas 
which once belonged to her huſband. The deciſions proceed upon the 
principles maintained by the petitioner,, Dict. vol. 2. from p. 295. to 
p. 299. And there was a late judgment very much in point, 21ſt Novem- 
ber 1759, James Mitchel, contra Thomas Wright. 
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Anſwered 


1 


Anſwered for the Howies, The defenders oath would have been final 
and deciſive, had the point referred been, Whether or not the monies in 
queſtion were gitted to her by her huſband? But that was not the caſe; 
ſhe did not alledge ſuch gift in her defences, nor was it the ſubje& of 
reference. It was the intromitting with, and having monies in her poſ- 
ſeſſion that hau belonged to her huſband, that was referred to oath. In- 
tromiſſion is in effect acknowledged, but a quality adjected. And the 
preſent caſe is evidently a queſtion concerning the title of her intromiſ- 
ſion, and whether ſhe can be allowed to prove the title of donation, in 
order to ſcreen her undue intromiſſion. 

The principles upon which adjected qualities, in caſes inter vivos, are 
conſtrued to be intrinſic, do not apply to caſes of intromiſſion with the 
effects of a dying or dead perſon. In cafes inter vivos, the ſtrong pre- 
ſumption that poſſeſhon preſumes property, gives the greateſt latitude to 
the oath of party, and credit to ſuch adjected qualities. A variety of ſuch 
caſes occur in that part of the Dictionary referred to by the defender. 
In theſe, the very nature of the claim proves a voluntary delivery by the 
proprietor of the effects to the party, which preſumes an abſolute tranſ- 
ference of the property, unleſs the contrary be proved by oath. But 
this preſumption ceaſes in caſes of intromiſſion with the effects of per- 
ſons dead or a-dying. The law is juſtly jealous of ſuch intromiſſions; 
and it is of great moment, that the Lord Ordinary's interlocutor be fol- 
lowed as a rule, the conſequence of which will be no more than this, 
that none can have right to the effects of dead perſons, unleſs thoſe who 
have taken care to have a proper document, and practices againſt which 
the law has found it neceſſary to enact penal ſanctions, will thereby re- 
ceive a more effectual check. | | 

There is a deciſion which ſtrongly confirms the doctrine maintained 
by the purſuers, 29th November 1679, Irvine contra Kirkpatrick, ob- 
ſerved by Stair, and thus abridged in the Dictionary, vol. 2. p. 298. 
But, as intromiſſion with a party's moveables after his deceaſe, will not 
be preſumed to be upon a title, becauſe poſſeſſion in that caſe does not 
© preſume property, vitious intromiſſion being referred to a defender's 
© 02th, and he acknowledging that he got the goods from a third party, 
© who had a diſpoſition from the defunct, the quality was not reſpected, 
« ſeeing he did not produce the diſpoſition.” Caſe of Wright, referred to 
by the defender, does not apply ; for hisoath was not in his own favour, 
but emitted by him qua depoſitary, with reſpect to the purpoſe of the 
depoſitation. | | 
The Lords altered the Lord Ordinary's interlocutor, and found the 

* quality intrinſic.” 11 


Act. Wil. Wallace. Alt. Nay Campbell. 2 
M No. XVII. 


1623. 
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No. XXVII. Auguſt 9. 1765. 
The Merchant Company and Trades of Edinburgh ; 
Againſt 


The Magiſtrates, Miniſters, and Council of the City of Edinburgh, Governors of 
Herriot's Hoſpital. 


Who entitled to call the Governors of an Hoſpital to an account? Whether 
the Governors have power to feu out the Hoſpital's lands? Whether the 
Court of Seſſion may eſtabliſh rules for the future adminiſtration of the 
affairs of an Haſpital? 


HIS hoſpital was endowed by George Herriot, for the maintenance 

and education of poor fatherleſs boys, the ſons of burgeſſes and 

© freemen of the city of Edinburgh.“ The magiltrates, miniſters, and 

council of the city, were appointed * feoffees of truſt,” and © ordained as 

 feoffees, to be governors of the lands, pojje//:ons, revenues, and goods of 

* the ſaid hoſpital” The funds were directed to be employed © towards 
© purchaſing certain lands in perpetuity, to beloag unto the hoſpital.” 

Lands were accordingly purchaſed at different times, the conveyances 


taken to the governors, as feoffees in truſt in perpetuity, for behoof of the 
hoſpital. 


Several ſmall parcels of the hoſoital's lands had ? een feued out by the 
governors, both to individuals and the ron of Edinburgh, under dif- 
ferent conditions. In 1759, che town, in the view of forming a com- 
munication with the fields n the north ſide of the town, by a bridge o- 
ver the North Loch, obtained a feu of 37 acres of the hoſpital-lands. 


The feu-duty was 5 bolls of barley; and, by the feu-contratt, it was re- 


ferred to certain perſons, what proportion of the profits that might ariſe 


to the city of Edinburgh, by means of this feu, ſhould be paid annually 


to the hoſpital ? 


This meaſure having appeared diſadvantageous to the hoſpital, the 
merchant company, and incorporations of the city, brought a proceſs 
againſt the governors, concluding, inter alia, to have it found that the 
governors had no power to feu the hoſpital-lands, or, if they had ſuch 
power, that it ſhould be put under ſuch limitations as might prevent its 
being exerciſed to the prejudice of the hoſpital. 

The defenders objected to the title of the purſuers, upon the following 


grounds. /, It is an eſtabliſhed rule in law, That no perſon is entitled 


to found, either directly in an action, or by way of defence, upon any 


right that does not properly belong to himſelf, but to ſome third party. 
In the preſent caſe, the whole funds belonging to the hoſpital are, by 
the expreſs deed of the founder, deviſed to the magiſtrates and mini- 
ſters of the city as adminiſtrators. They are veſted with every right, and 
entitled to inſiſt in every action competent to the hoſpital. If the for- 
mer adminiſtrators have tranſgreſſed their powers, and ſquandered or 
miſapplied the funds of the hoſpital, as the reparation is due, not to 
theſe purſuers, but to the hoſpital, ſo it is only the preſent adminiſtra- 
tors of the hoſpital who may call the former ones to account; as ap- 
pears to have been done in a ſimilar caſe, Fountainhall 22d November 


1698, Magiſtrates of Edinburgh, contra Binning. 
2dly; 


C47] 


| 2dlj, No perſon is obliged to anſwer as defender in any action, unleſs 
h's obtaining an abſolvitor therein will give him the benefit of a res ju- 
dicuta, and eft-Aually cover him from any future challenge upon the 
lame grounds. But, as every private burgeſs has an equal right and in- 
tereſt to inſiſt in the preſent action with the purſuers, if it ſhould be found 
that theſe have a title, it will be impoſſible for the governors to be ſecure 
with regard to any act of adminiſtration, till they have ſtood a proceſs 
at the inc of every one diſcontented burgeſs in Edinburgh. 

An/wered for the purſuers: As the mortification is for the behoof of 
the children of burgeſies and freemen of the city, the purſuers, whoſe 
families are to reap the benefit of it, have a manifeſt intereſt to take 
care, that the adminiſtrators do not either abuſe or exceed their powers. 
The preſent adminiſtrators may have a right to ſue for redreſs of wrongs 
done to the hoſpital by former adminiſtrators, but who are to call the 
preſent ones themſclves to account? The former ones loſe the charac- 
ter of governors with their office, and fink into that of ſimple burgeſles. 

he hoſpital boys are pupils, when admitted and diſmiſſed before ma- 

jority. The power given to biſhops and ordinaries, by the former law, 
is at an end by the abolition of epiſcopacy. To ſay, that the preſent 
admir.iftrators have the ſole right to call themſelves to account, or declare 
their own powers, is abſurd. The purſuers, therefore, as they have an e- 
vident intereſt, ſo they ſeem to be the only perſons who can inſiſt in this 
action. | 

The obj<Rion, That a decree ab/olvitor could not give a res judicata to 
the detenders, is not concluſive. That inconveniency attends all popu- 
lar actions, which however are known in the law of Scotland. Thus, 
every burgeſs ma» call the magiitrates of his borough to account for their 
adminiſtration oi the common good; Johnſton contra Magiſtrates of E- 
dinburgh, 1735; Anderion contra Magiſtrates of Renfrew, 3oth June 
17 52, though in ſuck caics the ſame objection might be made. 

The Lords ſuſtained the puriuers title to carry on this proceſs.” 

II. Pueftion, Whether the governors have power to feu out the heſpital- 
land? | 

Argued for the purſuers: The defenders not being proprietors, but on- 
ly /eofces in 11ujt, or adminiſtrators of the hoſpital's funds, cannot alie- 
nate or let in feu- farm, which is undoubtedly a ſpecies of alienation. 
The hoſpital-boys, being always either pupils or minors, the powers of 
the governors are ſuch as belong to tutors and curators. Such was the 
idea both of the Roman and Canon law; I. 32. c. de Epiſc. et Cler. 
Voet ad Pand. tit. de reb. eorum qui ſubtutela, &c. F. 17. Lancilottus Inftit. 


juris Canonici, L. 2. tit. 23. Y. 4. 


2dly, By the expreſs will of the founder, the money beſtowed by him 
was directed to be employed, for and towards purchaſing lands in per- 
© petuity, to belong to the hoſpital, and the yearly value of the lands 
© ſo purchaſed,” is appropriated for the maintenance of the boys; which 
evidently imports a prohibition to alienate the lands. 

3dly, If the governors may let in feu-farm, and thereby convert the 
lands into feu- duties, they may alſo convert the feu- duties into a ſum 
of money; and of what dangerous conſequence this might be to the 
funds of the hoſpital, is obvious. In fact, ſome of the feuers have, by 


their 


1 


their contracts, an option to purchaſe part of their feu- duty at a certain 
rate. 


Anſwered for the defenders: It is an eſtabliſhed maxim, That land- pro- | 


perty muſt exiſt ſomewhere, nor is the caſe of communities any exception. 
The magiſtrates and other adminiſtrators are the repreſentatives of the 
community, and their deeds being conſidered as the deeds of the whole 
body, mult have the ſame effect in law with thoſe of any ordinary pro- 
prietor. As to the preſent caſe, the defenders ſtand infeft in the lands in 
queſtion, upon the moſt ſolemn title of property known in our law, 
a charter of reſignation under the great ſeal, followed by infeftment, 
and confirmed by a Scotch Act of Parliament. If theſe titles were not 
ſufficient to veſt in them the feudal right and property, it would follow, 
that the lands have been in non-entry ſince the reſignation upon which 
the charter proceeded. 

If the property be veſted in the defenders, they muſt have power to 
feu the line of conſequence, unleſs they are reſtrained by the expreſs 
will of the founder, or by the nature of their office, as being feoffees in 
truſt for behoof of the hoſpital. 

As to the will of the founder, the only thing inſiſted on by the 
purſuers is that, where he ordains the lands to be purchaſed n Per petui- 
ty to belong to the hoſpital; but this Phraſe, which is uſual in deeds 
conceived in the Engliſh form, as Herriot's was, does not import, 
that the lands ſhould be unalienably annexed to the hoſpital. It an- 
ſwers preciſely to our common clauſe of ſtyle, heritably and irredeemably, 
or in perpetuam remanentiam, and denotes a perpetual, in oppoſition to a 
temporaryor a redeemable, right. 

Though the defenders are feoffees in truſt for behoof of the hoſpital, it 
does not thence follow, that they may not feu the lands. On the con- 
trary, the univerſal cuſtom and opinion of the whole nation ſtands the 
other way. Magiſtrates of boroughs, maſters of colleges, and the admi- 
niſtrators of all public ſocieties, are preciſely in the ſame ſituation, Yet 
they have been in the conſtant practice of granting feus, and thoſe feus 
have been univerſally acquieſced in. The King holds the crown-lands 
only as adminiſtrator for behoof of the crown; yet, before the act of an- 
nexation in the reign of James II. there was no doubt, that he might 
grant feus of any part of theſe lands. But, what approaches the neareſt 
to the preſent caſe is that of the church-lands before the reformation, 
which were veſted in the dignified eccleſiaſtics, only as adminiſtrators, 
for their reſpective benefices. 

The defenders muſt indeed act for the benefit of the hoſpital; but no 
act of adminiſtration can be more beneficial than this of feuing out the 
lands. The revenue of the hoſpital is augmented from three, the for- 
mer rent, to 5 bolls an acre, beſides a claim to part of the profits that 
may be afterwards reaped by the town. Ihe revenue 1s likewiſe better 
ſecured by the advanced value of the ſubject. Indeed, this ſeems to be the 
only way the advantage belonging to the lands, from their vicinity to the 

city of Edinburgh, can be realiſed by the hoſpital. 

Replied for the purſuers: The argument from the caſe of the ma- 
giſtrates of boroughs, &c. does not apply. All theſe are, in the eye of law, 
corporations, and, as ſuch, may have very conſiderable and extenſive 
powers; but Herriot's hoſpital is no corporation. 


Duplied 
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Duplied for the defenders: It is apprehended, that the defenders ti- 
tles above mentioned, are a virtual creation of them into a community; 
to the effect at leaſt of enjoying theſe lands; and, in fact, they have ated 
as a community for more than a hundred years paſt, without challenge. 

* The Lords found, That the governors have power to feu out the 

* land's belonging to the hoſpital.” 

III. Reſton, Whether the court of Seſſion have power to eftabliſh rules 

to be objerved by the governors in granting feus? And, Whether theſe 


feus can only be granted cauſa cognita, and by authority of the court? 


Herriot, kaving by his will given power to Walter Balcanqual, dean 

of Rocheſter, to eſtabliſh ſtatutes for the adminiſtration of the hoſpital, 
he ordained, That the Chancellor, the two Archbiſhops, the Lord 
Preſident of the College of Juſtice, the Lord Advocate to his Majeſty 
of this realm of Scotland, for the time being, ſhall have full and 
whole power to interpret the ſame, and to determine all controverſies 
ariſing about the interpretation of the ſame: So that, whatſoever any 
three of theſe 5 met together, and all parties intereſted being conve- 
ned, ſhall judicially or extrajudicially declare, in their conſciences, to 
come nearelt the true meaning of theſe ſtatutes, that, and nothing but 
that, ſhall be taken for the true meaning of the ſame, and in all points, 
without further ſcruple, be obſerved and followed.” 
The purſuers argued, That, by this ſtatute, a power was given to theſe 
great officers to controul the governors; and that, as a quorum of them 
did not now exiſt, the powers originally given to them belonged to this 
court, as being a court of equity, and veſted with the ſame powers as 
the Roman Praetor and Chancellor of England. 

They likewiſe argued, That, as the governors could only be conſider- 
ed in the light of tutors, ſo, at common law, they could not alienate, 
niſi auctoritate judicis. 8 

Anſwered for the defenders: 1/, By the ſtatute quoted, no more was 
meant to be given to the officers therein mentioned, than a power to in- 
terpret the ſtatutes, in caſe any doubt ſhould ariſe as to their meaning. 
2dly, Whatever were their powers, the court would not, becauſe of a 
failure of a quorum, aſſume theſe powers to themſelves, but authoriſe 
the remaining nominees to act as a quorum might have done, as in the 
caſe Campbell contra Lord Monzie, 26th July 1752. But, 3dly, The e- 


* 
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quitable powers of the court are, from their nature, confined to caſes of 


neceſſity. The preſent is none of theſe. There is no defect in the deed 
of mortification. The will of Herriot therein contained is compleat, 
and clearly expreſſed. It has been and may ſtill be carried into execu- 
tion, without the intervention of any court whatever. The argument 
from the caſe of tutors does not apply. The defenders are proprietors 
of the lands in queſtion. Tutors are not proprietors; and, therefore, 
muſt of neceſſity have the authority of the court before they can alie- 

nate. 
„The Lords aſſoilzied the defenders from this concluſion of the 
© libel.” N 


A. R. 
AR. Sir D. Dalrymple, et aſii. Alt. Blair, et alii. Roſs Clerk. 
N No. XXVIII. 
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No. XXVIII. Auguſt 10. 176 3. 
ROBERT STM E, Writer to the Signet; 


Againſt 
JAMES STEEL, Merchant in Edinburgh. 


A proceſs with penal concluſions againſt a bankrupt, at the inflance of his 
creditors, without the concourſe of the Rings Advocate, not ſuſtained. 


OBERT Syme, writer to the Signet, as truſtee fot the cteditors of 

James Steel merchant in Edinburgh, inſiſted in a ſummons againſt 

him, narrating various acts of fraudulent bankruptcy, and concluding, 

That Steel ſhould be declared infamous, incapable of public office, and 
otherwiſe puniſhed, as alſo for L. 50 ſterling of damages. 

Steel objected, That the action was abſurd and incompetent; becauſe, 
I}, It contained very ſevere penal concluſions, and yet wanted the con- 
courſe of the King's Advocate, who alone had a title to inſiſt ad- vin- 
diftam publicam. 2dly, The accuſation ought to have been brought be- 
fore the whole Lords by a complaint, and not before a ſingle judge by 
an ordinary action. 5 

Syme anſwered, That ſeveral ſuch proceſſes had been ſuſtained; how- 
ever, to prevent any doubt, he offered to amend his libel, by obtaining 
and adding the concourſe of the King's Advocate. 

The Lord Ordinary allowed Syme to condeſcend on precedents; which 
he having failed to do, his Lordſhip took the cauſe to report; and the 
court was of opinion, that the accuſation could only be brought before 
the inner houſe by a complaint; that the King's Advocate was the only 
proper party to inſiſt for ſuch penal coticluſions ; and that it was abſurd 
to amend a libel by adding the name of the proper proſecutor ; there- 


fore, 
The proceſs was diſmiſſed. 


J. M 
Act. Geo. Cockburn, Alt. M*Laurin. Reporter, Almoer. Clerk. 


1 


No. XXIX. November 1765. 
AILEIANDER ATIs o N, deputy receiver-of Exciſe; 
Againſt 
Meſſrs FAIRHOLMS and MAL COIL M, Bankers in Edinburgh. 


A factor for anexecutor Having lodged bis conſlituent”s money with a banker, 
in his 6wn name, found, that after the factor's death, the money was not 
in bonis of Him, but belonged to his conſtituent, 


R Aliſon, as executor of William Ruthven, granted a factory to 

John M*Laggan for diſpoſing of the executry-effeQs, paying 

the creditors, &c. M*Laggan, being clerk to Meſſrs Fairholms and Malz 

colm, lodged the proceeds of the executry with them at 4 per cent. en- 

tering the payments in the books, and taking the receipts in his own 

name. He had a ſalary of L. 50 from Fairholms and Malcolm, for 

which he kept a ſeparate accompt. He likewiſe owed them a ſum by 
bond, bearing 5 per cent. intereſt. 

M*Laggan died before fully ſettling with Mr Aliſon, and, when there 

was L. 287 : 9: 6 of the executry-money ſtill in the hands of the de- 


fenders; and, they having claimed compenſation or retention, on account 


of the debt due to them by M*Laggan, Mr Aliſon brought a proceſs, 
concluding to have it found, that the above ſum, being the proceeds of 
the executry- effects belonged to him, and, therefore, could not be appli- 
ed towards payment of M*Laggan's debt. | 

The fact, that this money was the proceeds of the executry was very 
ſatisfyingly evinced. MLaggan had no money of his own. He was not 
factor for any other perſon. His accompt with Fairholms and Malcolm, 


both in dates and in the ſums, to very trifling fractions, correſponded with. 
his tranſactions as factor. There was beſides found in his cabinet at his; 
death an holograph note, wherein, after ſtating ſome articles of charge 
and diſcharge reſpecting the executry, he drew out a balance againſt, 


himſelf of L. 289: 18: 7, adding, whereof due by Fairholms and 
Malcolm L. 287: 9: 6. Ma 

Argued for the defenders: Tho? it were certain that this money was 
the proceeds of the executry, that would not be ſufficient to infer the 
conclufion contended for by the purſuer. The law does not conſider 
money as a corpus. It is the property of him into whoſe hands it 
hath lawfully come. If it be the value of another perſon's effects, 
that perſon may be creditor to the poſſeſſor of the money, but he has no 
hypotheck over, or real and preferable right to, the money itſelf: 
If the poſſeſſor apply it to payment of his own debts, the debts will be 
extinguiſhed, and the money become the creditor's; or, if he beſtow it in 
the purchaſe of goods in his own name, theſe will belong to himſelf, not 
to the perſon from whom or on whoſe account he received the money. 


So it was found, Boylſton contra Robertſon and Fleeming, 24th January 
1672, Stair. 


As 
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As MTLaggan was therefore proprietor of the money, ſo he lod ged it 
with the defenders, not factorio nomine, but as his own. That being the 
caſe, an arreſtment in their hands by M*Laggan's creditors, while he was 
alive, muſt have been effectual. For the ſame reaſon the money muſt Rill 
be conſidered as in bonzs of MLaggan, and cannot be taken up any other 
way than as executor-creditor to him. Had MLaggan taken a bond 
for it in his own name, the defenders plea muſt have been admitted 
without queſtion. There appears no ſolid difference between that and 
the preſent caſe. 

The purſuer's doctrine would lead to extraordinary conſequences, and 
the application of it would in many caſes be altogether impoſſible. Sup- 
poſe one factor to twenty different perſons dies inſolvent, leaving a ſum 
in his cabinet, or in the hands of a banker, how would it be poſſible to 
aſcertain what part of this aroſe from the factor's intromiſſions with the 
reſpective eſtates of his conſtituents? 

Anſwered for the purſuer: Whatever might have been the caſe, had 
the money been alienated either in the payment of debts or otherwiſe, 
no argument can thence be drawn to the preſent queſtion. Here 
the money was not alienated. On the contrary, MLaggan gave the 
ſtrongeſt proof that he meant it ſhould not be applied for his uſe, by 
keeping a ſeparate accompt for his ſalary, and not bringing his bend to 
his debitin the executry-accompt, though that bore 5 per cent. the money 
in queſtion only 4. The executry-money was only depgſited in the de- 
fenders hands, that it might be ready when the exigencies of the facto- 
ry ſhould require. It muſt therefore be conſidered as ſtill in medio, and 
being proved to be the proceeds of the executry-effets, muſt belong to 
the purſuer as the ſurrogatum of theſe. See Street, gth June 1669; Hay, 
1 5th March 1707; L Strathnaver, December 1731; Robertſon's creditors, 
27th July 1757. 

The caſe of Boylfton does not apply. It is thought of importance to 
commerce, to ſecure the current tranſmiſſion of property clear of any la- 
tent claims by third parties. In queſtions, with regard to perſonal rights 
and ſums of money, commerce is not concerned; Stair, B. 1. tit. 12. 

16. 

, Caſes may perhaps be figured where the application of this doctrine 
would be difficult or impoſſible ; but that ought not to influence the 
judgment in this queſtion, where there is no difficulty; L. 162. de R. J. 

Obſerved on the bench: That, if an executor take a ſecurity in his 
own name for the executry-money, it is held to be in truſt for thoſe in- 
tereſted in the executry; and, as MLaggan was factor for an executor, 
the ſame rule ought to take place. 

The Lords repelled the defence of compenſation and retention plead- 

| © ed for the defenders, and decerned againſt them for the ſums in 

* their hands.“ 


A. R. 
AQ. Rolland et Rar. Alt. Lockbart. 
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No. XXX. | January 14. 1766. 


ALEXANDER PIRIE, factor loco tutoris to FAMES FUSTICE; 
Againſt 
Mrs MARGARET MURRAY, and her tenants. , 


Tacks granted by a perſon whoſe hferent-infeftment was limited to a cer- 
tam ſum, found good, notwithſtanding the lands yielded a greater rent 
than the ſum to which the right was reſtricted. 


N a contract of marriage entered into between Mr James Juſtice and 
Mrs Margaret Murray, Sir James, the father of Mr Juſtice, became 
bound to reſign the mains of Eaſt Crichton, and certain other lands 
therein mentioned, in favour of Mrs Margaret Murray in liferent, and 
warranted theſe lands to be worth 2000 merks of yearly rent. In this 
contract there was allo a procuratory of reſignation, providing, that the 
lands over which Mrs Murray's liferent was conftituted, ſhould be re- 
ſigned in her favour for new infeftment, ſo far as the ſame extended to 
ber liferent- annuity of L. 100 ſterling. And it was alſo provided, that 
ſhe ſhould enjoy the full mails, profits, and duties of the Hs in ſo far 
as might be extended to the foreſaid ſum of L. 100 ſterling. The con- 
tract contained likewiſe a clauſe of warrandice, whereby the lands 
were warranted free of all burdens whatſoever, in ſo far allenarly as might 
be extended to her yearly liferent above mentioned; and ſhe was like- 
wiſe aſſigned to the rents of the ſame, in ſo far as might be extended to 
her liferent of L. 100 ſterling. This contract likewiſe concludes with a 
precept of ſeiſine preciſely in the ſame terms, and expreſsly reſtricting 
her right to L. 100 ſterling. | 
Some time after the marriage which followed upon this contract, the 

eſtate of Crichton was ſold, with the concurrence of Mrs Murray, and 
the lands of Juſtice-hall were purchaſed. The diſpoſition to theſe lands 
provided, that they ſhould pertain to Mrs Murray in liferent, and ſhould 


be in implement and ſatisfaction to her pro tanto of her liferent-provi- 


ſion of L. 100 ſterling. 

This marriage was afterwards diſſolved by a ſentence of divorce, on 
account of the adultery of Mr Juſtice. In conſequence of which, Mrs 
Murray brought a proceſs before the court of Seſſion, for implement of 
the articles in her marriage- contract. The ſummons in this action libel- 
led expreſsly for her liferent-annuity of L. 100 ſterling, and decreet was 
pronounced againſt Mr Juſtice preciſely in the fame terms. 

The lands of Juſtice-hall were a good deal ſhort of this proviſion, 
and Mrs Murrayentered into a compoſition with her huſband's creditors, 
whereby ſhe accepted of the ſum of L. 367 ſterling in full of any claim 
ſhe could have for the yearly deficiencies of her jointure; by which com- 
polition, her right over the lands of Juſtice-hall came to be reſtricted to 


a certain ſum ; whereas, before the date of this agreement, ſhe was en- 
titled to the whole rents, 


O Mr 


1 


Mr Juſtice died without having appointed tutors to his ſon; and, in 
conſequence of an application to the court, Mr Pirie was named factor 
loco tutorts, Immediately after his nomination, he diſcovered, that the 
lands of Juſtice-hall would yield conſiderably more rent than Mrs Mur- 
ray was entitled to draw in virtue of her liferent-proviſion; computing the 
compoſition ſhe had accepted from her huſband's creditors in place of its 
ſhortcomings. Upon which, he inſiſted in actions of removing againſt 
theſe fenants who poſſeſſed by tacks from Mrs Murray. In ſupport of 
this action, hecontended, That Mrs Murray's right over the lands of Juſ- 
tice-hall, was reſtricted to a certain annuity by her contract of marriage 
in manner above mentioned. That, if ſhe had entered into no compo- 
ſition with her huſband's creditors, ſhe would have been entitled to draw 
the whole rents of theſe lands, as they could never have amounted to 
her proviſion of L. 100 ſterling. But, as ſhe had accepted of a certain 
ſum as the value of the inlakes of her proviſion, ſhe had no right to in- 
tromit with the rents, any farther than what would extend to her life- 
rent-annuity, the compoſition for the ſhort comings being conſidered. 

It was contended, on the other hand, by Mrs Murray, That, though the 
ſum ſhe was entitled to draw was confined to L 100 ſterling, and 
was expreſſed in her contract of marriage as a reſtricted liferent, and 
a liferent-annuity; yet her right was a locality, and her powers over 
the lands, in which he was infeft, as ample as thoſe of any proprietor. 
She likewiſe obſerved, that the aſſignation to mails and duties in her 
contract of marriage, impowered her to ſet, and raiſe te ants, uſe warn- 
ings, proſecute removings, and to do, during all the days of her lifetime, 
whatever her huſband or his father could have done. 

© The court found the tacks granted by Mrs Murray were , 

© reſerving to the purſuer power to inſiſt, in caſe ſhe ſhould re- 


© ceive more rent than ſhe was entitled to draw.“ 
| A. C. 


Act. Wight et Arch. Cockburn. Alt. Montgomery et Alex. Murray. 


No. XXXI. January 15. 1766. 
KATHARINE DONALDSON, reli of JOHN KEDZLIE; 
| Againſt 
GEORGE MURRAY. 
What writmg Jufficient to bar the trienual preſcription ? 


n DoNALDSON brought a proceſs againſt Murray for 
payment of L. 30: 13: 4 ſterling, as the price of malt delivered 
to him at different times, and, in proof of her libel, produced a writing inthe 
following words. November 21ſt 1755, George Murray to Mrs Kedz- 
lie, to 46 bolls of malt at different times, this day included, at 13 ſh. 
* 4d. ſterling per boll.” This note was admitted to be holograph of Mur- 
ray, but was not ſigned. 


The 


1 


The defender pleaded the triennial preſeription; and contended, That 
the exception in the act 1579, c. 83. with regard to written obligations 
and a proof by writing after three years, could be underſtood of proba- 
tits writings only; but that this note was not probative, and could not 
be confidered in any other light than as an open account. 

Anſwered, The effect of this preſcription is only to limit a proof by 
witneſſes, of which our law is particularly jealous. Hence it has been 
underſto-d to apply to thoſe caſes where the creditor propoſes to prove 
the conſtitution of the debt by parole-evidence alone. But, where there 
is any writing under the hands of the debtor, though affording but pre- 
ſumptive evidence of the debt, that has been thought ſufficient to entitle 
the creditor to a proof by witneſſes, if ſtill neceſſary, or to throw the o- 
nus probandi of payment upon the debtor, according to the degree of e- 
vidence which ariſes from the writing. It has never been thought ne- 
ceſſary that this writing ſhould be ſtrictly probative, or ſuch as would be 
ſiſficient per ſ to eſtabliſh the debt, or ſhow that it is ſtill reſting. Thus 
it was found, that a letter containing a general mandate for * ſuch fur- 
niſhings as ſhould be neceſſary,” barced the preſcription, and entitled the 
creditor to prove by witneſſes, after three years, that furniſhings were actu- 
ally made, 5th July 1681, Dickſon. The ſame effect was given to a 
letter acknowledging debt in general, 2oth February 1708, Elliot. In 
neither of theſe caſes was the writing ſuch as to create a valid obliga- 
tion, or per /e to prove the furniſhings or debt purſued for. The note 
f.unded on in the preſent caſe being holograph of the defender, and 
found in the cuſtody of the creditor, appears ſuch proof that the malt 
was delivered to the defender, as even to ſuperſede the neceſſity of any 
further evidence. 

© The Lord Ordinary, in reſpect the note was of the hand-writing of 

© the defender, decerned for the ſum. Upon two reclaiming bills 
© and aaſwers, the Lords adhered.” 


4 — A. R. 
Act. Rae. Alt. Alex. Gordon, Junior. Home Clerk. P 
No. XXXII. | January 16. 1766. 
 FOHNBULLMAN, attorney; 
Againſt 


ALEXANDER EARL of GALLOWAY. 


Attorney acting as a political agent, not entitled to 'a recompenſe for his 
trouble, without a previous bargain. 


OHN BULLMAN, as adminiſtrator of the late James Aitkenſon, at- 
torney in Morpeth, brought an aQtion againſt the Earl of Galloway 

and his ſon Lord Garlies, ſetting forth, That Lord Garlies having, in 
ſpring 1760, offered himſelf as a candidate to repreſent the borough of 
Morpeth 


C7 
Morpeth in parliament, he and his father had employed the late Mr Aitken- 
ſon. attorney there, to manage the election, as was vouched by many let- 
ters from them to him, which he acordingly did, with great zeal and a- 
bility, and the wiſhed for ſucceſs ; and, therefore, concluding for L. 500, 
as a recompenſe to Mr Aitkenſon, who had dedicated his whole tune to 
that buſineſs, from June 1760, to April 1761. 

Pleaded in defence: Though Mr Aitkenſon's activity and addreſs 
were of great uſe to the defenders, yet there was no foundation for this 
action; Mr Aitkenſon was not even employed as an attorney, nor had 
he ated as ſuch. A noble family in the neighbourhood of Morpeth 
had long had the command of that borough; but, at laſt general election, 
an oppoſition was formed, into which Mr Aitkenſon keenly entered. 
His conduct proceeded, or muſt be preſumed to have proceeded, from pub- 
lic ſpirit or political views; and, he could no more have claimed a pecu- 
niary recompenſe trom the defenders, than any other perſon who exert- 
ed himſelf and his intereſt in their behalf on the occaſion. A political 
agent can have no claim for ſuch recompenſe without a previous bar- 
gain, except as to his deburſements ; what Mr Aitkenſon laid out, 
has been paid to the purſuer a year ago, when he ſettled accompts with 
the defender, which ſhews his then ſenſe of the matter, and was a vir- 
tual diſcharge; and Mr Aitkenſon never made any demand for a conſi- 
deration for himſelf, nor did he make any entry in his books as if any ſuch 
had been due him; all he expected was, that Lord Garlies would uſe his 
intereſt to procure him an office in chancery. | 

The court was clear, that a political agent has no claim to a recom- 
penſe for his trouble, without a previous bargain ; and therefore, 

* The Lords ſuſtained the defences, and afloilzied.” 


J. M. 
Act. Dav. Dalrymple. Alt. Rae. 
No. XXXIII. 83 January 29. 1766. 
; FOHN MURDOCH, Merchant in Glaſgow ; 
| Againſt 


SAMUEL CHESLTIE, Merchant in Glaſgow. 


Tufeftment taken on a procuratory of reſignation which had formerly been 
executed, null, 


Y contract of marriage, in 1688, between John Herbertſon, the el- 

deft fon of George Herbertſon, merchant in Glaſgow, and Janet 

Bell, George Herbertſon the father, diſponed certain tenements in Glaſ- 

gow, to his ſaid fon and ſpouſe in conjunct fee and liferent, and to the 
heirs and bairns of the marriage in fee. 

Upon the procuratory of reſignation contained in this marriage con- 
tract, John and his wife were infeft in 1694; and, upon this title, John, 
after his father's death, poſſeſſed theſe tenements till his own death, which 
happened in 1722. 


John 


1 


John Herbertſon, of his marriage with Janet Bell, had a ſon named 
John, and ſeveral younger children. Upon the death of John the 
father, John, the ſon, ſerved himſelf heir in general to his father, and 
thereafter cauſed reſignation to be made by the procurator of George, 
his grandfather, in the hands of the magiſtrates of Glaſgow, his ſupe- 
riors; and upon this reſignation he was infeft in 1723. 

John the father, and John the ſon, had both contracted conſiderable 
debts, upon which the creditors led adjudications. Againſt John the 
ſon, two of theſe adjudications were led by Samuel Cheſlie, and two by 
John Murdoch. 

Cheſlic's adjudication proceeded againſt John the ſon, without any ſpe- 
cial charge to enter heir to his father. 

Murdoch's adjudication proceeded upon ſpecial charges againſt John 
the ſon to enter heir in ſpecial to John the father, and to procure himſelf 
properly infeft as ſuch. 

When theſe creditors came to be ranked, it was objected by Murdoch, 
againſt Cheſlie's adjudication, that, as the infeftment of John the ſon had 
proceeded upon the procuratory of reſignation granted by George the 
grandfather in his fon John's contract of marriage, which procuratory 
had already been executed in the perſon of John the father, it could not 
again be executed by John the ſon; and conſequently the infeftment in 
favours of John the ſon, proceeding on ſaid procuratory of reſignation, 
was void and null, and of courſe the adjudication led by Cheſlie muſt be 
yoid, as not proceeding upon a ſpecial charge. 

Anſwered for Cheſlie: This is too critical an objection to be laid hold 
of to void the diligence of a lawful creditor. Suppoſing the infeft- 
ment of John the ſon to have no ſupport from the procuratory of reſig- 
nation, the infeftment itſelf was neither irregular nor improper, bat ſuch 
as the magiſtrates were bound to grant, not only in reſpect of the no- 
toriety of John being his father's eldeſt ſon, and conſequently his heir 
general, and of line, but more eſpecially-in reſpe of his general ſervice, 
tanquam legitimus et propinguior haeres to his father; and as the bailies 
could have been compelled to grant ſuch infeftment, the ſeiſine could 
not be cut down; becauſe the infeftment alſo proceeded upon the reſig- 
nation in the contract of marriage, as ſuppoling it not to have been pro- 
perly executed before; ſuperflua non nocent, et utile per inutile non witiatur. 

In ſupport of what was pleaded for Cheſlie, the following autho- 
rities were cited: Lord Bankton, vol. 1. B. 2. fit. 3. 7. Renton contra 
feuers of Couldinghame, 20th Jan. 1666; Livingſton contra Menzies, 22d 
Jan. 1706; and Bell contra Carruthers 21ſt ſune 1749. 

For Murdoch, the deciſions Edgar contra Maxwell, 21ſt July, 1738; 
Marquis of Clydeſdale contra the Earl of Dundonald, 26th Jan. 1726; 
and Landells contra Landell, 12th June 1752, were referred to. 

© The Lords found the infeftment of John the ſon void, and preferred 

Murdoch. : 
| A. E. 
For Cheſlie, Lockhart. For Murdoch, Jo. Dalrymple. 
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No. XXXIV. March g. 1766. 
FOHN CHALMERS 
Againſt 
MARGARET OLIPHANT. 


Neceſſary to produce the grounds of debt, though poſſeſſion had upon an ad- 
judication for more than forty years. 


LEXANDER BLACK, having bought a quantity of grain from 
Durham of Largo, Largo, in 1701, adjudged for the price a tene- 
ment in the Potter-row, belonging to Black. No charter or infeftment 
followed ; but poſſeſſion was taken in 1713, and continued till the com- 
mencement of this action beyond forty years. 

Jean Black, grandchild of Alexander, having granted a truſt-bond to 
John Chalmers, he raiſed a ſummons of adjudication. Compearance was 
made for Margaret Oliphant, who had acquired right to Largo's adju- 

dication, and, with the decreet, was produced the contract for the corn, 
but no receipts to prove the delivery. 

The purſuer objected, That the adjudication was null, as there was no 
evidence of the debt. 

Anſwered, Had no poſſeſſion followed, the objection would have been 
good; for then the adjudication could be conſidered as a ſtep of diligence 
only; but, when poſſeſſion has followed upon it for more than forty years, it 
falls to be regarded as a title-deed, and all challenge is cut off by the ne- 
gative preſcription. | 

Rephed, A right to heritage cannot be loſt by the negative; it muſt 
be acquired by the poſitive preſcription ; and there is no place for that 
without charter and infeftment. A decreet of adjudication is no more 
than a legal conveyance in ſecurity of the debt; and therefore muſt be ſup- 
ported by production of the grounds of debt, though poſſeſſion has been 
had upon it for ever ſo long a time. | 


© The Lards found it was incumbent on Oliphant to produce the 
grounds of her adjudication.' 


AQt. Wight. Alt. Swinton, Junior. Heme clerk. ang 
No. XXV. March 7. 1766. 
| CHRISTIANA CHALMERS, 
| Againſt 


FAMES YOU NG, merchant in Stromneſs, and INN E S and 
HOPE, merchants in London. | 
Mandate. 


Tz purſuer being entitled to ſome wages and prize-money, in 
right of a ſon deceaſed, applied to Young for advice how ſhe 
might recover it. Young having made her grant a power of attorney 


to 


1 
; | 
J 


1 


to Meſſrs Inncs and Hope, tranſmitted it with a letter, containing aſ- 
ſurances that they ſhould be indemnified of any expence that they might 
be put to. Innes and Hope having recovered the money, and placed it 
to the credit of Young, who was their debtor, the purſuer firſt brought an 
action againſt Young ; but afterwards calling Innes and Hope, inſiſted a- 
gainſt them only for payment. 

Argued for Innes and Hope, They were Young's mandataries, he the 
the purſuer's; and it is to their employers only they are reſpectively ac- 
countable. It was from their knowledge of Young's circumſtances and 
character, and his aſſurances of indemnification, that they were induced 
to accept of the commiſhon: Of the purſuer they knew nothing but the 
name; and, had ſhe herſelf tranſmitted the power of attorney, they would 
not have taken any concern in it. It is true, the power of attorney was 
from her to them; but this was only as a neceſſary piece of form, which 
could not, nor was meant to affect the real tranſactions of the parties, 
and the conſequential obligations upon them. It is the univerſal prac- 
tice of merchants to ſettle with the perſons who employ them; and it 
would be a great hardſhip upon individuals, as well as a great embarraſſ- 
ment upon mercantile buſineſs, if they ſhould be ſubjected to ſecond pay- 
ment to perſons with whom they had no connection. 

Anſwered for the purſuer: The only mandate in this caſe was the 
power of attorney granted by the purſuer to Innes and Hope ; ſhe 
therefore was their employer. Young was no more than the hand that 
tranſmitted the mandate; he indeed recommended Innes and Hope; but, 


if one were to be liable for the debts of thoſe who might chance to re- 
commend one to another in the way of trade, the conſequences to com- 


merce would be much more fatal than any that might attend the doctrine 

of the defender. 

© The Lords, in regard the purſuer's power of attorney was a direct 
* commiſſion to Innes and Hope to levy her ſon's wages, which 
* commiſſion they accepted of upon recommendation of Young ; 
therefore find, that Innes and Hope are accountable to the pur- 
© ſuer, without prejudice to them to claim a full indemnification 
from Young, in caſe they ſhall make it appear, on accounting with 
© him, that he was in caſh to pay this demand.” 


A. R. 
Act. Oliver. For Innes and Hope, Arch. Cockburn. Pringle clerk. 


No. XXXVI. 


( bo ) 


June 13. 1766. 
ALEXANDER MU DIE, 
Againſt 
FOHN OUCHTERLONY. 


A verbal Mandate, or Commiſſion, for purchaſmg an heritable Subject pro- 
bable by witneſſes. 


ATRICK SPINK, proprietor of ſome tenements in the borough of 

Aberbrothock, having ſettled in Jamaica, granted a factory to John 
Wallace merchant in Aberbrothock, with ſpecial powers to him to ſell 
and diſpoſe of the ſubjects belonging to Spink in ſaid borough. 

Mr Wallace expoſed the ſubjects to ſale in different lots by way of pu- 
blic roup ; and Mr Ouchterlony having given Alexander Mudie a ver- 
bal order or mandate to purchaſe one of theſe lots, Mudie accordingly 
purchaſed it for behoof of Ouchterlony. 

Theſe ſubjects were fold in April 1762 ; but, owing to the diſtance of 
Spink's reſidence, and other accidents, no proper diſpoſition or convey- 
| ance was obtained from him to the purchaſers before January 1764. 

In this interval, Ouchterlony repented of the bargain, and refuſed to 
accept of the conveyance to the ſubject, or to pay the price. 

Wallace, the expoſer, brought an action before the ſheriff againſt both 
Mudie and Ouchterlony. Mudie having no defences, allowed decreet to 
go againſt him. Ouchterlony appeared by a procurator, and pleaded, 
© That he was no party in the roup, nor offered at the ſame.” And, as 


Wallace had got decreet againſt Mudie, he appears to have inſiſted no 


farther in his action againſt Ouchterlony. 
Mudie afterwards brought a proceſs in his own name againſt Ouchter- 
lony before the ſheriff, ſetting forth, that he, Mudie, had been found 
liable as purchaſer, and concluding, that Ouchterlony ſhould be decerned 
to relieve him of the price. Ouchterlony happening to die ſoon af- 
ter this proceſs was brought, Mudie brought another proceſs againſt Ouch- 
terlony's repreſentatives. 
In this action, Ouchterlony's repreſentatives pleaded, That the mandate, 
or commiſſion, alledged to have been given by their father to Mudie was 
only probable /crzpto vel juramento of the mandant, and that a proof by 
witneſſes could not be allowed. The ſheriff found a proof by witneſſes 
not competent, and aſſoilzied. Mudie advocated the cauſe, and gave in 


a condeſcendence of facts, which he offered to prove, importing, that 


Ouchterlony had, after the roup, acknowledged the purchaſe to be made 
for him ; that he had intromitted with the rents; that he had cauſed re- 


pair the tenements purchaſed ; and that he had ſet them to tenants po- 
ſterior to the roup. 


Ouchterlony's 
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Oucliterlony's repreſentatives did not explicitly deny theſe facts, but 
contended they could not be admitted to proof. The Lord Ordinary re- 
fuſed to allow a proof by witneſſes; and Mudie reclaimed to the court. 

Pleaded for Mudie: The ſtatute 1696 docs not apply to this caſe, 
as he Mudie, not Ouchterlony, was the truſtee in this matter; and, 
though there might be a doubt, whether Ouchterlony could have proved 
this truſt againſt Mudie, otherwiſe than by writ or reference to oath, it 
will not follow that Mudie is not at liberty, by every competent mean of 
proof, to eſtabliſh the mandate he received from Ouchterlony, to make 
the purchaſe for his behoot ; and ſo was determined in the caſes Tweedie 
contra Loch, Skene contra Balfour, Ramſay and Rigg contra Maxwell, 
all lately under the conſideration of the court. And the principles of 
the civil law, under the title De Mandato, is perfectly agreeable to theſe 
deciſions. 

Anſwered for Ouchterlony's repreſentatives: Mandates or commiſ- 
ſions are commonly given in writing: This practice proceeds from 
the general ſenſe of the law: Mandates are only probable by writ or 
oath. And it is conſiſtent with reaſon they ſhould be ſo, as the terms of 
a verbal commiſſion, like a verbal promiſe, may eaſily be miſtaken by wit- 
neſſes, and proof of mandates has been often limited to writ or oath, Jong 
prior to the act 1696, particularly in theſe caſes obſerved by Dury, 1 3th 
February 1634, contra 28th November 1634, Brown 
contra Hamilton; and 16th June 1688, Laing contra Vauſs: That, 
whether Mudie or Ouchterlony is to be conſidered as the truſtee, makes 


no diſtinction in the preſent caſe, as the intention of the legiſlature, by 


act 25th 1696, could not be to give a benefit to the truſtee, which it de- 
nied to the truſter ; and, if writ or oath only could prove the truſt a- 
gainſt the one, no other mean of proof can be competent againſt the 


bother. | 


© The Lords remitted to the Lord Ordinary to allow a proof.” 


AE, 


For Mudie, Lockhart. For Ouchterlony, D. Rae. ert. 
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No. XXVII. | June 13. 1766. 
FAMES WEEMTSS Goldſmith in Edinburgh ; 

Againſt 

FOHN M*NAUGHTON, %, Inſpettor General of the Cuſtoms. 


Action refuſed on a bill which had lain over twenty-frve years, the ac- 
cepter alive. 


IN july 1739, Mr MNauchton accepted a bill to Thomas Erſkine for 

L. 25 Sterling, payable two months after date. This bill Mr Er- 
Kine indorſed to James Moncrief, who indorſed it to Mr Weemyſs; 
who, in 1765, brought an action againſt M*Nauchton for payment of 
the bill. 

The queſtion came before Lord Pitfour, who made aviſandum to the 
court, and appointed informations. 

Pleaded for Weemyſs the purſuer : By the common law of the coun- 
try, there is no ſuch thing as preſcription known. Every right, legally 
conſtituted, ſubſiſts forever; but as, in proceſs of time, this unlimited 
indurance of rights or obligations was found to be attended with many 
inconveniencies, the exception of preſcription was introduced by the act 
1469, whereby an action not exerciſed, for the fpace of 40 years, was 
elided ; and afterwards the legiſlature thought it expedient, by ſpecial ſta- 
tutes, to introduce ſundry ſhorter preſcriptions, as the triennial preſcrip- 
tion of accounts, the vicennial preſcription of holograph writs, &c. 

But there was no ſtatute limiting the preſcription of bills, which muſt 
therefore ſubſiſt for 40 years. In fome caſes, it is true, the court has re- 
fuſed action on bills that have lain over for a ſhorter time; but ſuch de- 
eiſions proceeded always upon the preſumption of payment, and not up- 
on the footing of preſcription. And the purſuer alledged, that there was 
no room for preſuming payment in this caſe, as the accepter himſelf was 
alive, and did not condeſcend upon any particular time or place when 
payment was made. | Wig 
Anſwered for MNauchton the defender: That, though no particular 
law has, in this country, limited the preſcription of bills to a ſhort indu- 
trance, yet the court has been conſtantly in uſe of denying action upon 
them after a long taciturnity ; which appears agreeable to Lord Stair's o- 
Pinion, titled Probation by writ ; and Lord Bankton, treating of bills of 
exchange; and ſundry deciſions were referred to, where the court 
had refuſed action upon bills, that had lain over for a number of years, 
though not near the years of the long preſcription ; and, from theſe au- 
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thorities and deciſions, the defender pleaded that the taciturnity alone 
was ſufficient to cut down the bill. 

He acknowledged, that, in 1739, he borrowed L. 25 Sterling from 
Sir Charles Erſkine of Cambo, and gave a bill for that ſum to Sir Charles 
and his brother Thomas, then Sir Charles's factor, and from Thomas 
he received the money, and to him the bill was delivered ; but, he al- 
ledged, that, when the bill fell due, he repaid the money to Sir Charles 
upon a receipt, but which receipt was not produced. And he farther 
contended, that he had been always in eaſy circumſtances, and nodemand 
ever had been made for payment of this bill, although Mr Erſkine the 
drawer lived in the neighbourhood, and was in very ſtraitened circum- 
ſtances, 


Gn report of Lord Pitfour, the Lords find no action lies on the bill 
in queſtion ; and therefore aſſoilzie and decern.” 


And refuſed a reclaiming petition for Weemyſs without anſwers, reſer- 
ving to him to infiſt for M*Nauchton's oath, if he thought proper. 


A. E. 
For Weenyſe, And. Croſbie. For M*Nauchton, Jo. Monro, Clerk. 
Reporter, Lord Pitfour. 


No. XXXVIII June 14. 1766. 
ROBERT DEWAR; 
Againſt 


PATRICK MILLER, and Meſfs Gibſon & Balfour Merchants in 
Edinburgh. 


The acting Partner of a company by a bill, under the firm of the company 
for money borrowed, binds the company. F 


OHN WEIR, Patrick Miller, and Meſſrs Gibſon & Balfour en- 


tered into a co-partnery, principally for carrying on the linen trade, 
by the firm of John Weir and Co. 1 


This branch of buſineſs was carried on under the management of 


Weir, who, as manager, was to have a certain allowance excluſive of 
all charges. The capital ſtock of the Co. was to extend to L. 2400 Ster- 
ling, one half to be advanced by Weir, a fourth by Miller, and the o- 
ther fourth by Gibſon & Balfour. 


In 


( 64 } 


In December 1764, Robert Dewar glazier in Edinburgh gave John 
Weir L. 160 Sterling, for which he received a bill, payable fix months 
after date, accepted by Weir under the company's firm. 

In May 1765, before this bill was payable, Weir ſtopped payments; 
and Dewar, being about to charge the other partners for payment of his 
bill, was ſtopped by a ſuſpenſion preſented in their name, which was 
remitted to Lord Kames to diſcuſs the reaſons on the bill; and 
his Lordfhip, on the 22d January 1766, Having conſidered the 
contract of co-partnery, by which no power was given to Weir, 
© the managing partner, to borrow money, but only to buy and fell ; 
* and, having alſo conſidered the condeſcendence of the bills accepted by 
Weir, under the firm of the company, which bills appear all to be for 
goods purchaſed by Weir for the company; finds that the defenders 
are not liable for payment of the bill in queſtion.” 

Dewar reclaimed to the court, and pleaded, That, where ſtocks are 
ſmall, and buſineſs complicated, companies were neceſſary, and ſuch is 
the caſe in Scotland: That, in practice, money borrowed by one of the 
partners, and he giving a bill, under the firm of the company for the 
ſame, ſuch bill paſſes by indorſation in the ſame manner, as the bill of 
any known and reputable merchant, the perſon into whoſe hands ſuch 
bill comes, truſting, not to the credit of the accepting partner, but of 
the whole company. 

That, be the purpoſe of the co-partnery what it will, this is the man- 
ner univerſally practiſed in borrowing money by companies upon bill: 
In the linen trade large ſums of money were required; and 
Weir, as the acting partner, was the proper perſon for borrowing 
the money, neceſſary for the company's behoof, under the firm of the 
company: That, in the event of the bankruptcy of an acting partner, to 
throw the loſs upon thoſe who contracted with the company, by means 

of ſuch partner, would at once put an end to all credit in Scotland ; as, 
empowering ſuch partner to act in name, and under the firm of a 
company, implies a power, in that partner, of binding the company ; 

and it was the buſineſs of the other partners to ſatisfy themſelves of the 
knowledge and integrity of their acting partner, before they truſted him 
with their firm; and, if they had not done ſo, they muſt ſuffer by the 
conſequences. | 

That, in lending his money to Weir, on a bill, under the firm of the 
company, Dewar did not truſt to Weir's credit, but to that of the com- 
pany 3 and, accordingly, took his ſecurity under the firm of the company, 
of which Weir, as the acting partner, was poſleſfſed. 

The contract of wasnot regiſtered ; Dewar neither could nor did 
know any of the particulars contained in it; and, although he had known 
the particular tenor of this contract of co-partnery, yet all the partners 
would be liable to him in payment of the bill accepted by John Weir and 
company, as it was an expreſs article in the co-partnery contract, That 
the ſaid trade and buſineſs ſhall be carried on, and managed by the ſaid 
John Weir, in the name, and by the firm of John Weir and company; 
and, in fact, it appeared that Weir was in the conſtant uſe of accepting 
bills for the company's behoof, under the firm of the company; and, 
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that theſe bills, paſſed from hand to hand by indorſations, were retired 
by the company, and conſidered by every body in the ſame manner as 
the bills of any other company or merchant in good credit. 

Anſwered for Miller, Gibſon & Balfour: That none of them were 
engaged in any general trade or co-partnery with Weir: Their connec- 
tion with him was confined to the linen trade: They did not diſ- 
pute but Weir was in the practice of accepting bills under the firm of 
Weir and company, and that they were in the practice of honouring 
theſe acceptances ; but ſuch bills were all granted relative to the co-partnery 
buſineſs, in managing of which, Weir, as acting partner, muſt neceſſarily 
grant acceptances for the value of goods bought for behoof of the compa- 
ny; but they contended that Weir was not in uſe of borrowing money for 
the company, or giving bills for the ſame ; nor did ever any of the part- 
ners honour any bills accepted by Weir for borrowed money, or upon a- 
ny other account than for the price of goods bought for the company's 
behoof: That Dewar did not alledge he had ever dealt with the compa- 
ny in the way of their copartnery-buſineſs, or ever furniſhed them with 
a ſingle article of goods; and, as the bill in queſtion was granted for 
money borrowed, and applied by Weir for his own private behoof, the 
company could not be liable. 

That every obligation or agreement entered into with Weir, in relation 
to purchaſes or ſales of the commodities in which the company dealt, 
will no doubt bind the company ; but it will not from thence follow that 
every deed of Weir's, under the firm of the company, muſt rear up an 
obligation againſt them. If he had purchaſed an eſtate at an extrava- 
gant price, and granted bills to the ſeller, for the price, under the firm 
of the company, the company would not have been ſubjected in pay- 
ment of theſe bills, as that would have been giving Weir the power of 
ſubjecting the company as cautioners to his own private tranſactions; a 
thing which he had neither title nor authority to do. 

That the borrowing money is no act of ordinary adminiſtration in a 


company, ſuch as that now under conſideration. It may be true, that 


bankers, or merchants, properly ſo called, are accuſtomed to take money 
upon bills; but the preſent company act in a very different capacity, and 
cannot be conſidered as bankers, or properly merchants, but rather as 


ſhopkeepers, or ware-houſe men, for buying and ſelling of goods ; and 


when the company had occaſion to borrow money, the whole partners 
ſigned the ſecurities granted for ſuch loans ; and, although Weir had full 
power to manage ordinary occurrencies in the copartnery-trade, he could 
not bind the partners in matters out of the way of their common buſineſs; 
he could not diſſolve the company; he could not ſubmit the concerns of 
the company; he could not alter the nature of the trade; neither could 
he borrow money, unleſs particularly authoriſed. 4; 

The circumſtance of the contract of co-partnery not being regiſtered, 
cannot alter the argument one way or other. There 1s no particular re- 


giſter eſtabliſhed in Scotland for copartnery-contracts ; and regiſtration 


only takes place on account of diligence or preſervation. ; 
It was further argued for the ſuſpenders, That Dewar ſeems 


to have lent his money entirely upon the faith of Weir. He 


does not alledge to have converſed with any of the other partners 


upon the ſubject, or ſo much as aſked them, if they were enga- 
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ged in a co-partnery with Weir. He could not diſcover from the form 
of Weir's acceptance who were his co-partners ; nor did he ever ſee the 
contract of co-partnery ; ſo that he muſt have had his information, as to 
all theſe particulars, from Weir alone, upon whoſe word, faith, and ve- 
racity, he has ſolely depended, and not upon any of the other partners, 
to whom he does not alledge he ever mentioned this matter. 

That, in this country 


, tradeſmen and manufacturers have but ſmall 
ſtocks; and are, therefore, unable to carry on the different branches of 
their buſineſs, without the aſſiſtance of partners. Theſe partners are of- 
ten merchants, and people of credit engaged in other branches of buſi- 
neſs ; ſo that, from the nature of the thing, it muſt be the inferior people 
who are the acting partners in ſuch companies; and, conſequently, of ne- 
ceſſity, they muſt be truſted with the firm of the company; but it cannot 
from thence, with any juſtice, be argued that the whole ſubſtance of ſuch 
merchants or others, as aſſiſt manufacturers in that way, is at the mercy 
of the tradeſmen with whom they are engaged; ſuch a doctrine would 
be ruinous and deſtructive to the trade and credit of the country. 


The Lords altered the Lord Ordinary's interlocutor, Repelled the 
© reaſons of ſuſpenſion, found the letters orderly proceeded ; and de- 
© cerned.” | 


A reclaiming petition was preſented, upon adviſing of which with an- 
ſwers, memorials were ordered; and, upon the cauſe being again adviſed, 
the Lords adhered to their former interlocutor. 


A. E. 


For Dewar, Lockhart. For Miller, &c. Henry Dundas, and Alex. Wight. Clerk. 


No. XXIX. Fune 17. 1766, 
Mr WILLIAM BAILLIE, Advocate ; 
Ae 
Mrs 48 VES TENNANT. 
Interpretation of the word Heirs m a ſettlement. 
A LEXANDER WALKER of Stonypath left two children, viz. a 


ſon, William, afterwards miniſter at Mackerſton, who ſucceeded 


tothe eſtate of Stonypath, and a daughter Iſobel. = 
c 


1 


The daughter married John Tennant of Hundax wood, by whom ſhe 
had two children, Alexander, afterwards Colonel Tennant, and a daugh- 
ter, Agnes Tennant. | 

After Mr Tennant's death, Iſobel Walker entered into a ſecond marriage 
with Thomas Baillie writer to the ſignet, by whom ſhe had three ſons 
and a daughter; and Mr William Baillie was the eldeſt of theſe fons. 

William Walker, the fon and heir of Alexander Walker of Stonypath, 
in 1752, executed a deed of ſettlement, of the following tenor: I Mr 
William Walker of Stonnypath, miniſter of the goſpel at Mackerſton, 
for the love, favour, and affection I have and bear to my ſiſter, and her 
children afternamed, upon whom I am reſolved to ſettle my real eſtate, 
and to prefer them thereto next after the iſſue of my own body, in the 
© order of ſucceſhon, and in the terms and under the conditions under- 
written: Wit ye me to have given, granted, and diſponed, &c. to my- 
« ſelf in liferent, and to the heirs- male of my body; whom failing, to the 
bheirs- female of my body, in fee; whom failing, to Iſobel Walker my ſi- 

« ſter, relict of John Tennant of Handax wood, now ſpouſe to Thomas 
« Baillie of Pollkemmet, writer to the ſignet, in liferent, for her liferent- 
© uſe allenarly, in caſe ſhe ſhall happen to ſurvive me, and, after her de- 
« ceaſe, to Alexander Tennant, now of Handaxwood, Lieutenant in Lord 
Burry's regiment of foot, my nephew, eldeſt lawful ſon to my ſaid ſiſter, 
and procreated between her and the ſaid deceaſed John Tennant, and 
© his heirs and aſſignees, in fee; whom failing, to William Baillie, eldeſt 
© lawful ſon to the ſaid Thomas Baillie, procreated between him and my 
« ſaid ſiſter, his heirs or aſſignees, alſo in fee; whom failing, to my own 
© neareſt and lawful heirs and aſſignees whatſomever.” 

William Walker, the maker of the above deed of ſettlement, died 
without iflue in 1759; and Lieutenant-Colonel Tennant, the fiar of the 
eſtate, died in 1769, without iſſue, or making any ſettlement. 

Upon the death of Colonel Tennant, Mr William Baillie, the eldeſt ſon 
of Iſobel Walker by her ſecond marriage, and Agnes Tennant, ſpouſe to 
Mr Chatto, daughter to ſaid Ifobel Walker by her firſt marriage, ſeverally 
purchaſed brieves, for ſerving themſelves heirs of proviſion to Mr Wal- 
ker, under the deed of ſettlement above mentioned ; and, a debate enſuing 
upon this competition of brieves, it was taken by the Lords aſſeſſors to 
report of the court. 

The plea maintained by Mr Baillie was, That he, being called nomi- 
natim, failing Lieutenant-Colonel Tennant and his heirs, the word 
heirs, in that deſtination, muſt be underſtood heirs of the body of Colonel 
Tennant; and, theſe having failed, he, as next ſubſtitute, was called to 
the ſucceſhon. | 508 

Mrs Agnes Tennant's plea reſolved into this, That ſhe, as ſiſter-ger- 
man to Lieutenant-Colonel Tennant, was his heir; and, in that charac- 
ter, called to the ſucceſſion by Mr Walker's deed of ſettlement, in prefe- 
rence to Mr Baillie. 

Pleaded for Mr Baillie: That the word Heir is a flexible word, ca- 
pable of more comprehenſive or limited conſtruction, according to cir- 
cumſtances: That, in this caſe, the word Heir muſt be taken in a limited 
ſenſe, as deſcriptive only of the heirs of Colonel Tennant's body: That 
the uſe of words is to convey the meaning and intendment of parties, 
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and the voluntas is the ſuprema lex: That the intention of Mr Walker, 


in the preſent caſe, appears to have meant no more than that the heirs 
of Colonel Tennant's body ſhould be preferred to Mr Baillie: That, in 


practice, the word hezrs, in ſettlements, when applied to the different ſub- 


ſtitutes, is underſtood to mean no more than the heirs of their reſpective 
bodies, till the laſt branch of ſubſtitution, where the termination is gene- 
rally in favours of heirs and aſſignees whatſoever. 

That, to liſten to the plea maintained by Mrs Tennant, would not on- 
ly defeat the intendment of Mr Walker's ſettlement, but would likewiſe 
be attended with the greateſt abſurdities ; becauſe, according to it, every 
extraneous heir of Colonel Tennant, in whatever degree, rank, or con- 
dition, though not one drop of blood to Mr Walker, or his family, muſt 
be preferred to Mr Baillie and Mr Walker's other nephews and nieces 
by his ſiſter; and, by the ſame plan of argument, the ſubſtitution, in fa- 


vour of Mr Baillie, was, from the beginning, altogether nugatory, and 


good for nothing, as it never could take effect, upon the ſuppolition, that, 
on the death of Colonel Tennant, the eſtate muſt go to his collateral re- 
lations and heirs, to the remoteſt generation; and even, ſhould theſe fail, 
by the ſame rule, no good reaſon occurs why the ſovereign ſhould not take 
it as wltimus heares; as, in many caſes, it has been found, that the king, 
taking as laſt heir, has the ſame privileges with other heirs, particularly 
that he cannot be hurt by any death-bed deed. And it was farther ar- 
gued, that, from the very words and meaning of the deed itſelf, Mr 
Walker's intention of calling Mr Baillie, in preference to Colonel Te 
nant's heir in general, was evident. 8 

And, in ſupport of chis plea, the following authorities were quoted; 
L. 102. de condit. et demonſtrat.; l. 30. Cod. de fidecom. ; l. 57. i. F. ad 
S. C. Trebel.; I. 25. 1. J. de lib. et poſt.; l. 17. 18. and 19. F. de leg.; 
I. 24. ff. de reb. dub.; l. 67. F. de reg. jur. I. 96. cod. Lord Stair, b. 3. 
tit. 5. 12.; Dictionary of deciſions, voce Succeſſion; J. 17. 8. F. ad ſe- 
nat. conſult. Trebell.; Bartolus commentary on ſaid law; Paulus de Caſtro 
ad I. 29. de lib. et poſt hum.; Alexander Tartagno, lib. 5. conciliorum con- 
cal. 125. Mantica de conjecturis ultimarum voluntatum, lib. 8. tit. 14. ; 
Weſfſenbachius commentary ad tit. de verb. ſignif. l. 65.; and Gothfred, ad 
eandem legem. Several authorities were likewiſe quoted from the law of 
England, particularly Peere Williams, vol. 1. fol. 23.; Trinity term 1700 
Notinghame wer/us Jenkins; Webb contra Herrin; Parker verſus 
Thacker ; Tindal's tranſlation of Rapin's hiſtory, vol. 2. p. 68. and vol. 
2. p. 74. 3 Bayle's Dictionary, art. Fran. I. King of France, re- 
mark c. | | 

Anſwered for Mrs Tennant: That ſhe is called, by the clear words 
of the deed, under the deſcription of the heirs of Colonel Tennant : That 
there can be no doubt that ſhe 1s the heir of Colonel Tennant, being his 
ſiſter-german : That Mr Baillie is only called, failing Colonel Tennant, 
and his heirs, and aihgnees: That ſo plain and rational a ſettlement 
- ought not to be overturned upon conjeCtures and preſumptions of a con- 
trary will in the teſtator: That, in the preſent caſe, Mrs Tennant is as 
nearly relied to Mr Walker as Mr Baillie is: That, where there has 
been a former ſettlement, it has ſometimes been diſputed, whether the 
word Heir, in an after ſettlement, meant the heir of the former inveſti- 
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tures or the Heir at law; but, where there was no former ſetlement, as 
in this caſe, the meaning of the word Heir never was diſputed. 

That, from the words of the deed, it does not appear Mr Walker's 
intention was, that, failing Colonel Tenant, Mr Baillie ſhould ſucceed. 
hat the authorities from the old Doctors of the civil law, ſuch as Bar- 
tolus, &c. ought to have little weight, conſidering the period at which 
they lived; and, at any rate, they applied only to fide: commiſſarii ſub- 
ſtitutions, in which a liberty of interpretation was taken by the Roman 
lawyers, which never was applied to direct ſubſtitutions. 

* The Lords found, that the claimant Mr William Baillie is preferable, 
and entitled to be ſerved heir of proviſion to the deceaſed Mr 
William Walker, under the ſettlement above mentioned. Repel 
the objeCtions to the ſervice of the ſaid Mr William Baillie,” &c. 

A reclaiming petition for Mrs Tenant was refuſed without anſwers. 


* 


A. E. 
For Baillie, Lockhart. For Mrs Tenant, J. Burnet. Clerk. 
NM. B. This deciſion was reverſed upon an appeal. 
No. XL. | June 19. 1766. 


WILLIAM RORISON; 
Againſt 


FAMES SHAW. 


Perſons carrying off a tenant's cattle while ſubject to the hypothec, not 
liable to the landlord who had done no diligence within three months. 


ILLIAM RORISON, in Auguſt 1763, was appointed factor up- 
on the ſequeſtrate eſtate of Barſcob, ; and, upon looking into the 
ſituation of ſaid eſtate, he found William M.Lurg, one of the tenants, in 
arrear of three years rent at Whitſunday 1763, and he diſcovered that 
James Shaw and others had, in May 1763, without any legal warrant, 
carried off M*Lurg's cattle ; and, therefore, he brought a proceſs againſt 
him, before the Stewart-depute of Kirkcudbright, for payment of the 
rent 1763; in which the Stewart found Shaw and the others liable. 
Shaw ſuſpended and pleaded, That, in the end of the year 1762, or be- 
ginning of the 1763, MTLurg the tenant was indebted to Shaw and 
others in ſundry bills, of which payment being then demanded, M*Lurg 
not having caſh, ſold them a parcel of cattle, the price of which was to 
be — in extinction of the bills; and it was 0” that the cattle 
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ſhould continue to paſture upon M*Lurg's grounds till the month of May 
1763, as the purchaſers had not graſs for them ſooner ; and that it was 
in conſequence of this tranſaction that Shaw carried off the cattle; in do- 
ing which, he was not interrupted by the landlord, and M*Lurg was cre- 
dited with their value. 

That, in this way, Shaw became proprietor of the cattle in a legal and 
proper manner, and for a juſt and onerous cauſe, that a right of hypo- 
thec and a right of property are totally different, the landlord's right 
of hypothec not conſtituting him proprietor of the ſubject over which it 
extends, but the property ſtill remaining in the tenant. That, in rural 
tenements, the hypothec over the fruits of the ground is held to be the 
Principal ſecurity, that over the ſtocking being conſidered only as a fecon- 
dary or ſubſidiary right. The hypothec on the crop is held to be perpetual, 
every crop being hypothecated for the rent of the year in which it is produ- 
ced, till payment is actually recovered; whereas, the hypothec on cattle is li- 
mited to three months after the laſt conventional term of payment; and the 
landlord muſt loſe his right, if he does not uſe it within that time; Lord 
Bankton, vol. 1. p. 386. Erſkine, B. 2. tit. 6. G 28. Remarkable deciſions 
No. 76. 

That, in the preſent caſe, the landlord's right was not exerciſed, or any 
challenge brought againſt the defenders within the three months; and, to 
continue this hypothec for a longer period, would be tying up the tenant's 
hands from ſelling or diſpoſing upon his ſtocking altogether ; and altho* 
the landlord's claim might have been made effectual, had it been brought 
within the competent time, it cannot now be liſtened to; and as no rea- 
ſon occurs for extending the extraordinary privileges competent to a 
landlord by the hypothec, to the prejudice of onerous creditors, the land- 
lord's claim ought to be ſtrictly interpreted. 

Anſwered for Roriſon : It may be true, that, where the cattle are al- 
lowed to remain upon the farm for ' three months after the laſt term of 
payment, and the landlord takes no meaſures for ſecuring himſelf within 
that time, he loſes his right of hypothec. But that is not the caſe here; 
the cattle were in this caſe driven off the farm two days after Whitſun- 
day, the term of payment, when they were unqueſtionably hypothecated 
for that year's rent; and, whoever, intromitted with them at that time, 
muſt of courſe be liable to the landlord ; ſo that the queſtion comes to be, 
at what period does the landlord loſe his claim againſt the intromitters 
with the cattle ? oh | 

The ſuſpenders argue, as if the landlord was obliged to bring his ac- 
tion againſt the intromitters within three months. The charger contends 
he is not. | 

Originally the whole crop and ſtocking on a farm was conſidered as 
the landlord's property, and might have been ſeized by his creditors. This 
was remedied by the act 1469; and afterwards, by the deciſions of the 
Court, the hypothec upon the ſtocking was limited to three months after 
the laſt term of payment : But, before ſuch limitation took place, whoever 
carried off the tenant's ſtocking at any time became liable for the rents; 
and, although the ſtocking may now ſafely be intromitted with after the 
lapſe of three months; yet, within that period, it cannot be ſeized by any 


perſon 


(92 -:1 


perſon to the prejudice of the landlord's preferable right; and no per- 
{on will venture to intromit with the ſtocking within that period, unleſs 
the value of the cattle exceed the year's rent, in which caſe the intromitter 
will no doubt have right to the ſurplus. 

The charger can diſcover no authorities for obliging the landlord to 
bring his action againſt the intromitters within three months; and, as per- 
ſons intromitting within that time muſt lay their account with paying 
the year's rent, there appears no good reaſon for freeing them of the ob- 
ligation they bring upon themſelves with their eyes open, by their intro- 
mitting within that period. The law has limited no particular time of 
the three months for the landlord's attaching the ſtocking: He may do 
it upon the laſt as well the firſt day, and, therefore, ought to have the 
ſtocking in his power during that whole period ; and, if he is deprived of 


that ſecurity, the perſon who intromits muſt be himſelf liable for the 
rent. 


© The Lords ſuſtained the defence, and aſloilzied.” 


A. E, 


For Roriſan, Pat. Murray. For Shaw, Geo. Wallace. Clerk. 


No. XII. June 25. 1766. 
ARCHIBALD ARBURTHNOT, Merchant in Edinburgh, 
Againſt 
ROBERT ARBURTHNOT, E. 


LEXANDER ARBURTHNOT merchant in Edinburgh, in the 

year 1753, executed a general ſettlement of his whole effects, in 
tavours of Robert his eldeit ſon, at the ſame time, burdening him with 
the payment of his debts, and of the proviſions to his younger children, 
with an expreſs exception of ſuch particulars as he had conveyed to 
them. 

Of equal date with the above mentioned ſettlement, he, by bond, obli- 
ged himſelf, his heirs, executors, and ſucceſſors, to pay to Archibald Ar- 
burthnot his ſecond ſon, L. 3000 Sterling at the firſt term after his death ; 
after which the deed proceeds in the words which follow, and which gave 
riſe to the queſtion between the parties: And for the more ready and ſure 


payment to the ſaid Archibald Arburthnot, of the foreſaid ſum of 
IL. 3000 Sterling, with intereſt thereof, as is before mentioned, Witt ye 
me to have aſſigned and diſponed, as I, by theſe preſents, aſſign, transfer, 
and diſpone to, and in favour of the ſaid Archibald Arburthnot, his 
* heirs, executors, and aſſignees, the ſums of money principal contained, 
* and to be containcd in a liſt or inventory made, or hereafter to be made, 


© and 
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and ſubſcribed by me, relative hereto, with the penalties that ſhall be 
contained in the ſecurities for the ſaid - principal ſums, and with what 
* intereſt ſhall be due thereon, at the time of my death, and all time co- 
ming, ſo long as the ſame ſhall remain unpaid; and which liſt or inven- 
* tory, with theſe preſents, ſhall have the full effect of a ſpecial diſpoſition 
and aſſignation, as much as if every article thereof were herein particu- 
* larly inſerted, and expreſſed with full power to the ſaid Archibald Ar- 
t burthnot and his foreſaids, to uplift and receive, and to do every thing 
* neceſſary for making effectual the ſums of money ſo aſſigned, that I 
* could have done in my life-time: And it is hereby provided and declared, 
that, in caſe I ſhould fail to make out any ſuch liſt or inventory, or if 
* made out, in the event, that all or any part of the ſums of money there- 
© in contained ſhall be uplifted and diſpoſed of by me during my life- 
© time, and that I ſhould fail to replace the ſame in whole or in part, or 
* if the principal ſums to be contained in ſuch liſt or inventory ſhall not 
© extend to the ſum of L. 3000 Sterling, the obligation to pay before 
* inſert ſhall ſubſiſt and remain binding on my heirs and executors, to 
© the full extent thereof, or ſo far as there ſhall be a ſhortcoming of 
© the ſaid ſum of L. 3oco Sterling, and for intereſt and penalty upon the 
© whole, or in proportion to ſuch ſhortcoming as is before ſtipulated. 
* Upon the other hand, if there ſhall be to the extent of the ſaid ſum of 
© I, 3000 Sterling principal at the time of my death, aſſigned and made 
© over to the ſaid Archbald Arburthnot, and the ſecurities for the ſame be 
© herewith delivered to him, the foreſaid obligation for payment ſhall be- 
© come void, and noways affect my heirs and executors, nor ſhall they be 
liable to make the ſame effectual to the ſaid Archibald Arburthnot or 
© his foreſaids, though the debtors ſhall afterwards become inſolvent, or 
© that the money, or any part thereof, ſhall be loſt by any other accident. 
But, in caſe the ſums particularly aſſigned to the ſaid Archibald Arburth- 
© not, and his foreſaids, ſhall happen to exceed the ſaid ſum of L. 3000 
© Sterling, neither he nor they ſhall be accountable to my heirs or execu- 
© tors for any ſuch excreaſe or ſurplus.” 

Of the ſame date alſo with the ſettlement abovementioned, Alexander 
Arburthnot ſigned an inventory relative to the bond of proviſion, where- 
in he conveys to his ſon Archibald, the ſum of L. 1000 Sterling, due to 
him by David Scott as treaſurer to the Bank of Scotland, and another 
ſum of L. 2000 Sterling, alſo due to him by the Marquis of Tweeddale, 
together with the penalties contained in the ſaid bonds, and all the an- 
nualrents that ſhould happen to be due on the foreſaid principal ſums. 

Alexander Arburthnot died in October 1764 ; and, at his death, it ap- 
peared, that he had uplifted the L. 1000 Sterling due by Scott, and affign- 
ed as above mentioned; and alſo, that, at the term of Martinmas after his 
death, there was L. 175 Sterling of intereſt due on the Marquis of Tweeds 
dale's bond. 

Robert Arburthnot the eldeſt ſon, in conſequence of the general diſ- 
poſition in his favours, uplifted the L. 175 Sterling of intereſt due as 
above mentioned, and inſiſted that all that his father intended by the ſet- 
tlement in favours of Archibald, was to leave him L. 3000 Sterling at 
his death; and that, therefore, the intereſt uplifted by him muſt be im- 
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puted pro tanto of the L. 1000 Sterling which he acknowledged he was 
bound by his father's ſettlement to replace. | 

Archibald Arburthnot, in order to recover the diſputed L. 175 Sterling 
of intereſt, brought an action againſt his brother, in which. it was plead- 
ed for him, That their common father's intention in every clauſe of the 
bond of proviſion in his favour, was to give him the chance-benefit of 
whatever intereſt might be due at his death, upon all or any of the ſums 
aſſigned to him; and that the ſame was not to impute in payment of the 
ſpecial proviſion of L. 3000 Sterling principal made to him ; for, as it ap- 
peared from the deed itſelf, that the purſuer was bound to take his 
chance of any ſhortcoming of the ſums provided to him by the debtors 
inſolvency, ſo their father was, on the other hand, equally deſirous that, 
in another event, the purſuer ſhould have the chance of any accidental 
benefit. In every clauſe of the deed he carefully diſtinguiſhes between the 
principal ſum and intereſt of the debts aſſigned; and although the provi- 
ſion of L. 3000 was only to become due at the firſt term after their fa- 
ther's death, yet he aſſigns to the purſuer not only the principal ſums 
contained in the inventory, but alſo what intereſtſhould be due thereon at 
his death ; beſides, in the event which happened, namely, that ſome of 
the debts aſhgned might be uplifted by him in his lifetime, and omitted 
to be replaced, he provides, that if the principal ſums to be contained 
in ſuch liſt or inventory, ſhall not extend to the ſum of L. 3000 
Sterling, the obligation to pay ſhall ſubſiſt and remain binding on his 
heirs, executors, and ſucceſſors, ſo far as there would be a ſhortcoming 
of the L. 3000; which plainly indicates the meaning of the deed to be 
ſuch as the purſuer now contends for. But, further, ſuppoſing old Mr 
Arburthnot had not uplifted any of the ſums contained in the bonds 
aſſigned, and that at the time of his death many years intereſt had been 
due on theſe it could not be denied, that the purſuer would have had as 
good a title to the intereſt, as to the principal; and, if fuch would have 
been the judgement of law, in caſe both bonds had been due at Mr Ar- 
burthnot's death, the purſuer could not ſee any reaſon for preſuming that 
he meant to deprive him of the intereſt of the one bond, becauſe the 
other happened to be uplifted during his life. 

Anſwered for the defender, That the purſuer's obſervations on the dif- 
ferent clauſes in the deed, although ingenious and plauſible, are far from 
being ſolid or concluſive; for, from the firſt part of the deed it was clear, 
that Mr Arburthnot intended that the proviſion to the purſuer ſhould 
not exceed the ſum of L. 3000 Sterling, with intereſt from the firſt term 
after his death. Neither was his having aſſigned the bonds abovemen- 
tioned to the purſuer, to be conſtrued likewiſe into an aſſignation of 
the intereſt that ſhould be due upon theſe bonds, for that the only in- 
tention of their father, by executing the bond and inventory in favour 
of the purſuer, was to prevent family-diſputes amongſt his children, and 
not to confer an additional proviſion on the purſuer; and if the deed was 
viewed in that light, the obſervations made on it by the purſuer, would 
appear to be very ill founded. The reaſon which Mr Arburthnot gives for 
granting the aſſignation in favour of the purſuer, namely, to prevent fa- 
mily-interferences, plainly ſhows, that his only intention was to avoid 
diſputes betwixt his children ; and if the different clauſes of the deed are 
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viewed in that light, the conſtruction which the defender now puts 
upon them, will appear clear and evident. 


© The Lords found the purſuer entitled to the intereſt that was due on 
the Marquis of Tweeddale's bond at his father's death, extend- 
© ing to L. 175 : 11 : © Sterling, and likewiſe to the further ſum 
© of L. 1000, and intereſt thereof from the firſt term after his fa- 
© ther's death, and to nces; and, on a reclaiming bill, they ad- 
© hered without anſwers. 


J. S. fertius. 


AQ. Lockhart. Alt. M*Kenzie. N nen. Clerk. 


No. XIII. Fuly 4. 1766. 
70 HN GOODFELLOW, Watchmater in Stirling; 


| | . , 
De CORPORATION HAMMERMEN there. 


| The privileges of the Corporation of Hammermen in Stirling, found not 
to extend to the excluſion of a watchmaker's working there, although 
be refuſed to enter a member of the Corporation. 


OHN GOODFELLOW, by profeſſion a watchmaker, having come 
to Stirling to exerciſe that employment, and having, in conſequence 
thereof, taken a houſe and ſhop, was ſoon thereafter informed by the dea- 
con of the hammermen, and other members of that incorporation, that 
the trade of watchmaking within the royalty was confined to their cor- 
poration ; and that, therefore, he could not exerciſe that employment 
there without permiſſion from them. 

It appeared that John Goodfellow had a communing with the deacon 
and incorporation, and afterwards was admitted burgeſs qua hammerman, 
by which he paid but the half of what he would otherwiſe have paid, 

had he been admitted as a common burgeſs. But having refuſed to make 
an eflay-piece in order to his being entered with the trade, although re- 
peatedly ordered fo do, a complaint was exhibited againſt him before the 
magiſtrates of Stirling, at the inſtance of the corporation, and his defen- 
ces having been over-ruled, the following interlocutor was pronounced 
by them: Having conſidered the petition and repreſentation, with the 
extracts of the hammermen trade produced, with the defences and an- 
* ſwers, and having alſo ſeen the council-book of the borough, wherein 
© the defender was admitted and {worn as a burgeſs qua hammerman 
of the ſaid borough, and, on that account; only paid L. 12 Scots of 
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© entry-moncy as a tradeſman, which, had he entered an ordinary bur- 
geſs, it would have coſt him L. 24; therefore repels the defences in re- 
« ſpect of the anſwers, and the other reaſons before mentioned; and finds 
«© the defender cannot follow his buſineſs as a watch or clockmaker with- 
in the borough, without entering with the trade, and appoints him 
within a few days thereafter to go on and finiſh his eſſay. And he 
having ſtill delayed to make an eſſay- piece, they prohibited and diſ- 
charged him from exerciſing any branch or part of the buſineſs pecu- 
liar to the hammermen-craft within the borough, while he continued 
unentered with them, under the penalty of five ſhillings Sterling, to be 
forſeited by him to the ſaid craft, for each treſpaſs he ſhall be convic- 
ted of; and granted warrant to the officers of the borough, jointly or 
ſeverally, to ſecure and ſeize his tools and work, if he ſhall be found 
working, or ſervants under him, within the liberties of the ſaid borough, 
at clock or watchmaking, or other parts of the hammerman-buſineſs, 
aſter he is charged to the above effect, ſo long as he continues un- 
entered with the ſaid incorporation, and to carry the defender himſelf 
before any of the magiſtrates to be examined thereanent, and be proceed- 
ed againſt and convict of ſuch treſpaſſes; finds the defender has been 
litigious in this proceſs; and that he is liable in the purſuer's charges 
and expences, which modihes to the ſum of L. 1: 10 : o Sterling mo- 
ney, for which decerned againſt the defender, and for the expence of 
extracting the decreet.” 
Of this interlocutor John Goodfellow obtained a ſuſpenſion, and plead- 
ed, imo, That the incorporation of hammermen in Stirling had uſurped 
the privilege of an incorporation without any title; for neither had they 
been erected into a corporation by the town's charter, nor had they pro- 
duced any ſeal of cauſe; and, therefore, the magiſtrates had done wron 
in ſuſtaining action at their inſtance. Every purſuer, before he can be 
heard even in a common cauſe, is obliged to produce his titles, to in- 
ſtruct that he has a right to what he claims, and, if ſuch obtains in ordi- 
nary matters, a fortiori ought it to take place in the preſent queſtion, 
where an excluſive privilege was attempted to be obtained, detrimental 
to the freedom of trade, and which privileges, even when legally found- 
ed, have for that reaſon been always moſt ſtrictly interpreted. 240, Sup- 
poſing the ſmiths of Stirling were allowed to aſſume the title of the incor- 
_ poration of hammermen, yet it did not from thence follow, that the clock 
and watchmakers were part of their ſociety. The only method by which 
an incorporation can be legally erected, and obtain excluſive privileges, is 
by the charter of erection of the borough, containing a power to the ma- 
giſtrates to create and erect certain trades into incorporations, by a ſeal 
of cauſe. But, certain it is, that, at the time that the charter of erection 
was granted to the borough of Stirling, no ſuch privilege could be 
conterred upon any incorporation erected in that town, becauſe it would 
not be diſputed, that at that time the art of clock and watchmaking was 
not known in this part of the world. 
Anſwered for the chargers, That, if the firſt reaſon of ſuſpenſion was 
ſuſtained, moſt of the incorporations of Scotland would be cut down, be- 
cauſe many are the creatures of immemorial cuſtom, and very many who 
once had ſcals of cauſe have loſt them by length of time; and, as privi- 
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leges may be acquired by uſage or preſcription ; ſo, as they could ſhow 
that the watchmakers had always been part of their incorporation, the 
not production of their ſeal of cauſe was no good reaſon of ſuſpenſion, be- 
cauſe, as far back as the 1616, it appeared, by an agreement between the 
merchants and trades of Stirling, ſigned by their then deacon, and ſeveral 
other members, that the deacon of the incorporation of the ſmiths ſigned, 
amongſt the reſt, which is a plain proof, that they were then an incor- 
poration. 2ds, A condeſcendence was produced, from which it appeared, 
that every watchmaker that has been in Stirling, from the 1698, down 
to the preſent time, had underſtood himſelf to be comprehended under 
this incorporation, and entered with it accordingly; and even the ſu- 
ſpender himſelf applied for leave to enter with this incorporation, obtain- 
ed it, and, in order to compleat his entry with the trade, got himſelf 
admitted to the liberty and freedom of a burgeſs, qua hammerman, took 
the burgeſs-oath, and paid the dues of his entry, and thereby homolo- 
gated the right which the chargers contended for; but which, even with- 
out that, by the inſtances before mentioned, was ſufficiently alcertained. 
Replied, That in this caſe there could be no preſcriptive right pleaded, 
becauſe, from what was above ſet forth, the magiſtrates had no power 
to create and erect ſuch an incorporation; neither could the condeſcen- 
dence given in by the incorporation. of hammermen have any weight ; 
becauſe, although particular perſons exerciſing the art of watchmaking 
may, for private reaſons, have choſe to have got themſelves inrolled as 
members of the hammerman- craft; yet this could be extended no fur- 
ther than to the perſon entered. 


© The Lords ſuſpended the letters fimpliciter, and decerned.” 
| J. S. tertius. 
AR, D. Arnſtrong. Alt, Lockhart and MacLaurin. Clerk. 


July 23. 1766. 
ANDREW TAIT Organiſt in Aberdeen; 
Againſt 
FOHN SLIGOW, Merchant in Aberdeen. 


Not neceſſary to raiſe an action of removing or uſe formal warning 40 
days before term removing, from tenements within borough. 


| LIGO poſſeſſed a ſhop in the town of Aberdeen, the property of 
Tait, who on the 13th May 17066, preſented a petition to the mag i= 
ſtrates, ſetting forth, that, in December preceeding, he had informed Sli- 
go, that the ſhop was ſet to another, and praying that Sligo might be 
decerned to remove from ſaid ſhop. 


To 


1 


To this petition Sligo give in anſwers, and objected to the compe- 
tency, as not being brought 40 days before the term, nor any formal 
warning executed, which he contended was neceſſary, in order to re- 
move him. | 

Tait in reply inſſſed, That having told Sligo, in December preceeding, 
that he muſt remove, that was ſufficient warning, as no regular action 
of removing or formal warning was neceflary in removings from urban 
tenements, and craved Sligo might be examined, as to the fact of his be- 
ing told, in December, that he muſt remove from his ſhop, and his agree- 
ing to do lo. 

The Magiſtrates examined Sligo, who acknowledged, that Tait had 
told him, in December, that the ſhop was let to another; but denied that 
ever he agreed to remove, or promiſed to remove. Tait infiſted for a 
proof, to ſhow that Sligo had taken another ſhop, and given reaſon to 
believe that he would remove. Which proof the magiſtrates allowed be- 
fore anſwer. Sligo objected to the proof as incompetent and irrelevant, 
as no regular action of removing had been brought, or warning execu- 
ted, 40 days before term; and applied to this court by advocation. 

In the mean time, the proof was taken, and adviſed by the magiſtrates, 
who ordained Sligo to remove; but a fiſt on the advocation being ob- 
tained, prevented the interlocutor of the magiſtrates from being carried 
into execution; and afterwards, on adviſing the advocation with anſwers, 
&c. June 24. 1766, the Lord Gardenſton Ordinary refuſed the bill. 

Pleaded, in a reclaiming petition, Though in removing from tenements 
within borough, warnings, with all the ſolemnities required by act 1555, 
are not neceſfary; yet, to prevent every removing from becoming an 
arbitrary queſtion, there are certain eſtabliſhed forms neceſſary in remo- 
vings from urban tenements; ſuch as having the door chalked by a 
borough-officer, or an action brought againſt the tenant 40 days before 
the term. And, in ſupport of this plea, the following authorities were 
referred to; Sir Thomas Craig, lib. 2. dieg. 9. & .; Lord Stair, B. 2. tit. 
9. H 40.; Lord Bankton, B. 2. fit. 9. 9 52.3 Mr Erſkine, B. 2. tit. 5 
20. Waugh contra Abercromby, March 1680; Harcarſe, voce -Remo-— 
ving, and act of parliament of 1690. cap. 39. 

Anſwered for Tait, The formalities neceſſary to be obſerved in remo- 
vings from rural tenements, are not requiſite in urban ones. It is ſuffi- 
cient in the latter, that the material purpoſe is anſwered, namely, the gi- 
ving timeous notice to the tenant to provide himſelf in another houſe, 
which was done in the preſent caſe, by the notice given the petitioner 
by the reſpondent in December, ſeveral months before the term of re- 
moving. The formalities requiſite in warnings from urban tenements, 
depend on cuſtom, not being regulated by any ſtatute. In ſome 
boroughs, particularly Edinburgh, the formality of a town's-officer 
chalking the tenant's door has been commonly uſed in warning, which 
probably has led Sir Thomas Craig, Lord Stair, and Lord Bankton, to 
mention the interpoſition of a town-officer, as a ſolemnity requiſite to 

warnings within boroughs. It has been found, that the order of a ma- 
giltrate is not neceſſary to authorize the officer to warn; and that the 
verbal order of the proprietor is ſufhicient ; 24th June 1709, Barton contra 
Forbes, which proves that the eſſential point is the tenant's getting no- 


U h tice 
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tice 40 days before the term: And whether ſuch notice is given by a 
towen- officer, or the proprietor, appears to be altogether immaterial, 


The Lords adhered.” 
For Tait. David Rue. For Sligo, Alex. Elphing ſton. Tait Clerk: 


No. XLIV. July 25. 1766. 
FANET GIBB, 


Againſt 


ALEXANDER LIVINGSTON. 


n a reduction of a bond upon the finſt branch of the act 1621, competent to 
redargue by parole-evidence the narrative of the bond, bearing to be 


for borrowed money. 


AURENCE. GIBB, upon the narrative, that he had borrowed and 
received from Andrew Williamſon, his ſon-in-law, the ſum of 


L. 50 ſterling, granted an heritable bond for that ſum, over a tenement , 


in the town of St Andrew's. This bond was adjudged by Livingſton, 
* acreditor of Williamſon. 8 

Janet Gibb, a creditor of Laurence Gibb, having brought a reduction 
of this bond, upon the firſt branch of the act 162 1, the firſt queſtion 
was, whether a reduction was competent againſt the defender, a credi- 
tor-adjudger of the bond. The court © Repelled the defence, that ad- 


judgers from a conjunct and confident perſon, are not liable to the chal- 


© lenge ariſing from the act 1621; but, in reſpect of the particular cir- 
cumſtances of this cafe, found that the defender is not obliged to aſtruct 
the heritable bond in queſtion.” 

The purſuer having offered to prove by witneſſes, that the bond was 
gratuitous, the defender contended, That parole-evidence was not compe- 
tent to redargue the narrative of the bond; founding both upon the ge- 
neral principle, that writing cannot be defeated by witneſſes, and alſo on 
the tenor of the act, which mentions only a proof by writing, or the oath 
of party. 

Af ered for the purſuer, A proof by witneſſes is admitted in all ca- 
ſes of fraud, though the effect of that proof may be to cut down a wri- 
ting. Had it been alledged that Laurence Gibb was impoſed on in grant- 
ing the bond, parole-evidence would have been unqueſtionably compe- 
tent. It ought to make no difference, that Gibb himſelf was a partaker 
of the fraud. 

The act only ſays, That a proof by oath or writ of party ſhall be /uffi- 
cient. But this is not abſolutely excluſive of a proof by witneſſes. 

When the court requires a proof, that a deed challenged upon this act 
| was onerous, as is always done when the conjunct or confident perſon 
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is himſelf the defender, parole- evidence is admitted; 5th July 1673, 
Home contra Smith; 15th December 1671, Duff contra Culloden. It 
ſeems reaſonable, that the ſame ſpecies of proof ought to be received, 
when, from the circumſtances of the caſe, as here, the court ſees fit to 
lay the onus proband: upon the purſuer. 


The Lords found, That it was competent to the purſuer Janet Gibb 
© to aſtruct, by facts and circumſtances, the grounds of her reduc- 
© tion, and allowed her to prove, both by witneſſes and writing, the 
« ſeveral facts mentioned in her condeſcendence.? 


Upon adviſing a reclaiming bill and anſwers, the Lords adhered.” 


| A. R. 
AQ. Burnet. Alt. Rae. Pringle, Clerk. 


No. XLV. November 18. 1766. 


WILLIAM-GEORGE, cr. ROSS, 
Againſt 
: WILLIAM MON RO of Newmure. 


An Heir of entail allowed to purge an irritancy, after an action was 
brought by the next ſubſtitute in the entail for declaring the ſame. 


Y the two entails of the lands of Aldie, and of Newmore, it ap- 
peared to be the intention of the proprietors, the makers of the en- 
tails, that the two eſtates ſhould not centre in one perſon; for, by a clauſe 
in the entail of the eſtate of Aldie, it is provided, that the heirs there- 
© in mentioned ſhall be obliged to afſume, and conſtantly uſe and bear, 
the ſurname of Roſs of Aldie, and arms of the family of Balnagown, 
* without any alteration or diminution whatever, as their ſurname, de- 
ſignation, and arms in all time after their ſucceſſion to the proper eſtate 
of Aldie, under the pain of incurring the irritancy of tinſel of the e- 
© ſtate.” And by a clauſe in the entail of Newmore, it is provided, 
© That the heir, whether male or female, and their heirs, who ſhall ſuc- 
cced to the eſtate of Newmore, ſhall be obliged to aſſume, and take, 
© and ever thereafter uſe the name and arms of Monro; and the title 
and deſignation of Newmore, without joining or bearing any arms, 
© names, or title therewith.” 

In virtue of the tailzie of the eſtate of Aldie, William Roſs ſucceed- 
ed, and enjoyed the poſſeſſion of that eſtate, without making up titles 
thereto; but bore the arms of the family of Balnagown, and uſed the 
name of Roſs of Aldie, as appointed by the tailzie. 

| William 


( $ } 


William Roſs, by the death of the former heir of tailzie of Newmore, 
eame to have a title by the entail to that eſtate; alſo in virtue whereof, 
he aſſumed poſſeſſion of the eſtate of Newmore, keeping alſo poſſeſ- 
ſion of the eſtate of Aldie; but allowing himſelf to be deſigned Monro 
of Newmore, and deſigning himſelf alſo that way by his ſubſcription. 

William-George-Simon-David Roſs, the next ſubſtitute in the entai' 
of Aldie, thinking that the defender had thereby incurred an irritancy 
fufficient to forfeit him of his title to that eſtate, brought a proceſs for 
declaring the ſame, in which he pleaded, That, from the anxious clauſes 
in the entails of the eſtates of Aldie and Newmore, it was plainly the 
intention of the makers of theſe entails, that the eſtates ſhould be poſſeſ- 
ſed by different proprietors, and their families differently repreſented; and, 
therefore, that the will of the different proprietors of theſe eſtates, which 
was clear, ought to be followed as the rule in judging of the cauſe; and, 
f it was ſo, there could be no doubt, from the /pectes facti above ſet 
torth, that the irritancy was incurred, and would be declared, according 
to the rule laid down by Sir George MfKenzie in his Inſtitutes, B. 2. T. 5. 
p. 13. and Dic. Deciſ. lit. Irritancies, where a diſtinction is made be- 
twixt ſtatutory and conventional irritancies, the one being purgeable at 
the bar, the other not; and it was ſaid, that there was no doubt, that the 
irritancy ſought to be declared was a conventional one, and, therefore, 
not purgeable; and the caſe of Denholm of Weſt- ſhiels, February 1. 1726, 
was appealed to, where it was found, that an irritancy in an entail could 
not be purged. 

Anſwered for the defender, That, whatever rigour prevailed in the an- 
cient law, with regard to the not- allowing irritancies of this kind to be 
purged; yet that, at preſent, that rigour was ſoftened, and wherever no 
damage could be alledged to have accrued to the eſtate, the law now al- 
lowed an omiſſion, fuch as the preſent, to be purged by a compliance 
with the terms of the entail, which the defender has now done, by reaſ- 
fuming the name of Roſs of Aldie, and the arms of the family of Balna- 
gown, in ſo far as he is allowed. 2do, It was pleaded, That the obliga- 
tion impoſed by the tailzie of the eſtate of Aldie, of aſſuming the name 
and title of Roſs of Aldie, &c. without any alteration or diminution 
whatever, was not inconſiſtent with aſſuming the name, &c. of any 
other family, as an addition to thoſe of Aldie, %% that, from the words 
in the entail of the eſtate of Newmore, the doing ſo would incur a 
forfeiture of the defender's right to that eſtate ; yet, that being jus tertii 
to the purſuer, it was not competent for him to found an argument upon 
it. 3t:0, It was pleaded, That as the obligation impoſed by the tailzie of 
Aldie, of aſſuming the ſurname of Roſs of Aldie, and bearing the arms 
of Balnagown, made but one condition in part impreſtable, the not com- 
plying with that part of the condition that was preſtable could not for- 
feit the defender of his title to the eſtate. And, /aftly, It was ſaid, That 
the deciſion in the caſe of Weſt-ſhiels was altered in the laſt reſort ; and, 
therefore, could have no weight; and the caſe of Sir John Gordon againſt 
Mr Charles Hamilton-Gordon, and that of Cromwell Price, were ap- 
pealed to, to ſhew that irritancies, ſuch as the preſent, were purgeable at 
the bar. 


The Lords ſuſtained the defence, aſſoilzied the defender; and de- 
cerned,” 
Act. Burnet. Alt. L:<chhart. Clerk. 


No. 
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No. XLVI. | November 18. 1766. 
Poor AGNES FOHNSTON, 


Againſt 
JAMESandWILLIAM SMITHS. 
What Proof neceſſary to eflabliſh Marriage. 


GNES JOHNSTON was ſervant to William Smith of Forthing- 
ruſh, at the time of his death, ſoon after which, having bore a 

child, which ſhe ſaid was begot by Forthingruſh in lawful marriage, 
in order to eſtabliſh the ſame, ſhe brought a proceſs of declarator of 
marriage before the Commiſſaries of Edinburgh. The proof from which 
ſhe endeavoured to eſtabliſh her marriage, was, firſt, The teſtimony of 
a lingle witneſs who ſwore to his having ſome times called her his wife. 
And, 2dly, 'The two pieces of written evidence which follow. * For- 
* thingruſh, 5th February 1753, I do acknowledge, that I was lawfully 
* married to Agnes Johnſton, in the year 1752, by a miniſter, that I 
brought from Edinburgh for that purpoſe; our marriage-lines being 
* miſlaid, I grant her, the ſaid Agnes Johnſton, this acknowledgement 
© under my hand, teſtifying, that ſhe is my true and lawful married wife; 
© as witneſs my hand, day, date, and year of God above mentioned.” 
The next piece of written evidence is of the following tenor. For- 
* thingruſh, 2d June 1756, as I am taken badly, and know not but it may 
© be death, and that it has not been made public to the world, that I 
am married to Agnes Johnſton my wife, who has lived with me ſeve- 
* ral years; to take away all theſe alledgeances and miſreports that may 
be ſpread to the contrair, I now, a dying man, cannot but acknow] 


that ſhe is my lawful wife; and that, if ſhe be with child, as ſhe tells 
me ſhe is, I am the father of it, and ought to be my heir, whether lad 
or laſs; and it is my will and inclination, that my wife be provided for, 
in caſe of death; and that ſhe have and enjoy 100 merks Scots yearly 
* of my rents, for her ſubſiſtence, in caſe ſhe be not with child; and, in 
* caſe the be with child, that ſhe enjoy all my moveables, crop and ſtock, 
and poſſeſs what ground I preſently poſſeſs during her lifetime, for 
the ſupport of herſelf, and upbringing the child, and whatever more 
© Glenriddle, Craigen-puttoch, Mr William Sloan miniſter, and Mr Wil- 


liam Clerk writer in Dumfries jointly, ſhall determine ſhe ſhould have, 
in caſe ſhe have a child, in the event of my death, I ordain ker to have 
it. As to my bodily cloaths, I leave it to my wife to give them as ſhe 
pleaſes to my brother, and I deſire and ordain her to keep my nephew 
John Smith as long as the lives, and to do for him as far as ſhe can. 
And this I declare to all concerned to be truth, and to be my will. 
And in token, whereof, I ſign this paper, with my hand this day, and 
tor the more ſecurity, I have put this paper among my papers, to teſti- 

© iy the truth to every body. (S. S.) William Smith.“ 
The Commillaries found no ſufficient proof of a marriage betwixt 
the purſuer and the deceaſed William Smith ; and, therefore, aſſoilzied 

the defender. 
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In a bill of advocation for the purſuer, it was contended, That the 
Commiſſaries had committed iniquity in not finding the marriage pro- 
ven, in ſo far as, by the law of Scotland, conſent alone is all that is re- 
quiſite to conſtitute marriage; and, in all queſtions concerning marriage, 
the only thing inquired into is, whether there is ſufficient evidence of 
ſuch conſent : That, by the depoſitions of all the witneſſes adduced for 
the purſuer, it is evident, that he acknowledged her frequently as his wife, 
and that they did cohabit together as ſuch, upon repeated occaſions ; 
and, when the writings granted by Forthingruſh were joined to the pa- 
role=-evidence, it was ſaid that there could not remain the leaſt doubt that 
the purſuer was lawfully married to Forthingruſh. 

Anſwered, That although, by the law of Scotland, cohabitation as 
man and wife does eſtabliſh a marriage; yet ſuch cohabitation 
requires the open and repeated acknowledgement of the parties, and muſt 
appear to be the reſult of a deliberate intention, to avow each other as 
man and wife, and not the tranſient acknowledgement of marriage by 
one of the parties, without the other's preſence before ſingle witneſles, 
which is all that the witneſſes for the purſuer have depoſed to: More e- 
ſpecially, when to this is joined the depoſitions of ſundry witneſſes ad- 
duced by the defender, who have ſwore, that Forthingruſh, leſs than a 
year before his death, declared he would never marry. And with regard 

to the written evidence founded on, it was contended, that it could have no 
weight, as it was not holograph of Forthingruſh, nor ſubſcribed by 

him, before witneſſes. 2dly, That there was the greateſt reaſon to be- 
- . lieve, from the evidence of two unſuſpected witneſſes, and ex comparati- 
one literarum, that Forthingruſh had never ſubſcribed theſe papers; and 
that the whole was a forgery, calculated to ſupport what the purſuer's 
witneſſes had ſwore to. The authorities cited for the defenders, were 
. Maſcardus de probatiombus vol. 3. conc. 1035. No. 20. Corvinus Inſti- 
tutions of the Canon law, ib. 3. tit. 26. de probatiombus; act 77, parli- 
ment 1 503; Dirleton, voce Marriage; Lord Bankton; Matthaeus de pro- 
bationibus, cap. 1. Numb. 41. ; Gail. ib. 2. obſerv. 66. par. 12. 


© The Lords Refuſed the bill, and remitted the cauſe to the 


Commiſſaries ſimpliciter. 
Actor. Alter Alexr. Murray. Clerk. 
Reporter, Kames. | 
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No. XLVII. November 21. 1766. 
WILLIAM BUCHANNAN, 


Againſt 
FOHNCLARK. 


The Act 1695 found not to apply where the fields required to be divided 
amounted to 13 acres— Ad 1661. 


ILLIAM BUCHANNAN and John Clark were proprietors 
of the lands of Little Udſton, which conſiſted of 1 12 acres, part- 
ly infield, partly outfield. | 

The inheld land conſiſted of three fields of 13, 29, and 41 acres, 
two of which, being the fields of 13 and 29 acres, belonged to Clark, the 
other of 41 belonged to Buchannan. 

John Clark being defireous to have his two fields incloſed, and 
that Buchannan ſhould be ſubjected in half the expence, brought 
a proceſs before the Judge Ordinary, founded on the 41ſt act ift, 
ſeſſion 1ſt, parliament of Charles the II. ſubſuming, that he was about 
do incloſe ſeveral parts of the lands of Little Udſton, and particularly 
two fields, one of 13, and the other of 29 acres, which lay conterminous 
to William Buchannan's lands, and concluding, that Buchanan ſhould 
be decerned, in terms of the act, to bear an equal expence in raiſing a 
fence to divide their inheritances. 

It was pleaded in defence, That as the lands required to be incloſed 
lay run-rig, the act of parliament above founded on could not apply 
until the lands were divided ; and, in order to obtain a diviſion, Bu- 
channan brought a proceſs againſt Clark, founded on the act of parlia- 
ment 1695. 

Pleaded for Clark, That the intention of the legiſlature, by the act 
10695, was to prevent the inconveniencies which aroſe from people 
being obliged to poſſeſs acres that are interſperſed, and which, therefore, 
could not be properly cultivated ; but did not apply to the preſent 
caſe, as the ſmalleſt of the fields belonging to him conſiſted of 13 acres. 

The Judge-ordinary pronounced an interlocutor, finding the ground 
craved to be incloſed by John Clark did not fall within the act made an- 
nent run-rig, and William Buchannan liable in the one half of the ex- 
pence of incloſing; and that he ought to concur with John Clark in 
making a proper fence upon the march which divides their reſpective 
properties, &c. 

Of this interlocutor Buchannan complained by an advocation, and 
pleaded, primo, That the at 1695, being introduced for the improve- 
ment of the country, by planting and incloſing, and having no where 
particularly defined what is meant by run-ridge, ought to receive a 
moſt liberal interpretation, as in practice it generally has done in caſes that 

came 
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came to be determined by the court, ſimilar to the preſent, particularly 
in the caſe of the heritors of Invereſk againſt Mill, 13th November 

1755; and in the caſe of George Chalmers againſt Mary Pew, in which 
the act was found to extend, not to lands belonging to different 
proprietors only, but to all fields lying run-dale, without regard 
to their ſhape or extent; for, in the one caſe, a field of ſix acres was 
found to fall within the act, and, in the other, fields of two or three 
acres were found to fall within it; and as fields of fix acres cannot, 
ſtrictly ſpeaking, be denominated run-rig lands, more than fields of 12 
acres, ſo, where the convenience is the ſame, the fame remedy ought to 
be applied ; that, in this caſe, the inconveniency could not be diſputed, 
ſeeing it would not be denied, that Clark had no road from one of his fields 
to the other, but through Buchannan's grounds. 

Secundo, It was contended, That the act 1661 did not apply to the 
1 caſe, in reſpect that the whole rent of the half of the lands be- 

0 nging to Buchannan, both outfield and infield, amounted only to 
L. 4: 6: 10f; and it was ſaid that it was the rent, and not the extent, 
of ke ground, which ought to be conſidered in the preſent queſtion ; and, 
and it fo, the caſe of Dr Penman contra Douglas and Cochrane, 3d Ju- 
ly 1739, might be appealed to, where it was found, that the act 4 iſt 
parliament 1661, burdening the heritor of the adjacent ground with 
the half of the expence of march-dyke, did not reach ſmall feuers, 
who had not above five or fix acres of ground. 

_ Anſwered, That, if a diviſion of the fields in queſtion was to take 
place on the a& i695, there would be no knowing where to ſtop, as, with 
equal reaſon, might two proprietors, who have their eſtates interſperſed, 
apply for a diviſion of ſuch, however large the ſame might be; a caſe 
which was never ſuppoſed to fall within the act, although, no doubt, it 
would be more convenient: That the act 1695, which, in the caſes to 
which it apphes, obliges a man to part with his property without his 
conſent, being in ſome meaſure an incroachment upon it, ought not to be 
extended: That the diviſion demanded by Buchannan was highly un- 
reaſonable, as the extent of the ſmalleſt of the incloſures ſurpaſſed what 
any ordinary incloſure generally conſiſts of. Neither could he be in the 
leaſt degree aided by the two deciſions to which he appealed ; becauſe, in 
both caſes, the lands thereby found to fall within the act 1695 were a 
long ſmall ſtrip, which could not be incloſed ſeparately, as they lay, with- 
out an expence ſuperior to their worth ; whereas the ground required 
to be divided by the preſent action conſiſted of three fields, the ſmalleſt 
of which extended to 13 acres. 5 

To the ſecond reaſon of advocation, it was an/wwered, That Buchannan 
undervalued his ground much ; but, even allowing that he had not done 
ſo, yet there was no doubt, that the action founded on the act 1661 is 
properly brought. I he great object of that act is the improvement of 
uncultivated grounds; and wherever ſuch are of fo great an extent, as to 
be fit ro be incloſed with advantage to the heritor, they certainly fall 
within the ſpirit and words of it; and the deciſion in Dr Penman's caſe 

did not weaken the doctrine pleaded; becauſe it was only thereby found, 
that the act did not reach ſmall feuers, who had not above five or ſix 
acres of ground; whereas, as in this cafe, Buchannan is proprietor of 5 5 


Acres 


(--93-4 


acres of the lands of Little Udſton; and alſo of a part of the lands of 


Blantyre, which lie contiguous to, and march with his lands of Little 
Udſton. | 


The Lord Ordinary found, That the three fields required to be di- 
* vided by the act 1695, did not fall under that act; and, therefore, 
© repelled the reaſons of advocation, and remitted the cauſe ſimplici- 


ten; to which interlocutor the Lords adhered; and refuſed a re- 
« claiming bill, without an anſwer.” 


J. S. Tertius. 
Actor Mac Laurin. Alter Mac Queen. 


No. XLVIII. November 26. 1766. 


GEORGE BAILLIE of L, 
Againſt 


Mrs FEAN ROSS of Hawkhead and ELIZABETH COU N- 
TESS ff GLASGOW, and their reſpective Huſbands. 


Reduction of a Decreet of Forthcoming. 


OHN BAILLIE writer to the ſignet, became jointly bound with John 

Shaw, in payment of ſundry ſums to ſeveral different perſons ; but, as 
all the ſums borrowed were for the behoof of Shaw alone, he, of the 
date of granting the bonds, alſo granted a bond to Mr Baillie, for relie- 
ving him from payment of any part of the money borrowed. 

John Baillie raiſed letters of inhibition, containing arreſtments on the 
bond of relief, and, in virtue thereof, arreſted ſums far exceeding what he 
was bound for alongſt with Shaw, in the hands of many different perſons ; 
particularly, he arreſted in the hands of George Lord Ros, the defender's 
father, the ſum of L. 500 Sterling, as due by him to Shaw the common 
debtor. 

Some time after uſing the above arreſtments, John Baillie brought an 
action of forthcoming thereupon, againſt the ſeveral arreſtees, and John 
Shaw the common debtor, in which a day having been aſſigned to the 
arreſtees to depone, and they having failed ſo to do, the term was cir- 
cumduced, and decreet pronounced againſt them in terms of the libel ; of 
which, however, ſundry of the arreſtees having obtained ſuſpenſion, they 
were reponed to their oaths, and having deponed negative, were aſſoil- 
zied ; but as to Lord Roſs, no ſuſpenſion of the decreet againſt him was 
applied for, or obtained ; and, during all his life, and that of Mr Baillie, 
it did not appear that any demand had ever been made on him for the ſum, 
for which the decreet went out againſt him; but, after both their deaths, 

an action was brought by the purſuer, eldeſt ſon and heir of John Baillie, 
againſt the defenders, as repreſenting their father, Lord Roſs, for pay- 
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ment of the L. $00 Sterling contained in the decreet of forthcoming a- 
bove mentioned, and the defenders having been allowed to repeat a 
reduction of it, it was pleaded for them, That that decree could not 
operate againſt them, for tlie following reaſons: Imo. Becauſe it was in 
abfence, no regular compearance having been made in the proceſs for 
Lord Roſs their father. It was true. indeed, that a lawyer compeared 
and took a day for the whole defenders to depone, and craved a com- 
miſſion for taking all their oaths; but this of itſelf ſhowed, that that 
lawyer's compearance was the work of Mr Baillie himſelf, eſpecially quo- 
ad Lord Roſs, who lived always in town ; and, therefore, no lawyer 
compearing for him by his authority, would have craved a commiſhon 
for his deponing. 24, Although the decreet ſhould be held as a de- 
creet in foro; yet there were many nullities in it, all, or any of which, 
were ſufficient to reduce the ſame. For, in the firf# place, no leſs 
than thirteen defenders were purſued in one ſummons, as debtors to 
John Shaw ; yet no roll of the defenders names appeared to have been 
put upon the wall, and the whole were inſiſted againſt at one and the 
ſame time, although the forms of court require, that they ſhould have 
been inſiſted againſt ſix by ſix, in ſo many ſucceſſive weeks rolls. 
2do, The extracted act for circumducing the term againſt the defenders, 
and on which the circumduction went, was no better than a ſheet 
of blank paper, in ſo far as it was, when extracted, blank both as 
to the commiſſioner who was to take the defenders oath, and blank as 
to the time when and place where their oaths were to be taken. 3tio, The 
proceſs was aſleep when the circumduction was obtained, in regard that 
no ſtep. had been taken in it for the ſpace of ſeventeen months prior 
thereto, viz. from the 6th of February 1745, the date of the interlocutor 
granting the a& and commiſſion, till the 25th July 1746, when the 
circumduction was obtained. 

Anſwered for the purſuer, to the firſt defence, That there cannot be the 
leaſt doubt, that the decreet on which the action is brought muſt be under- 
ſtood to be a decreet in foro; becauſe, if conjectures ſuch as thoſe founded 
onby the defenders, were to be liſtened to, the faith of all judicial proceed- 
ings would be ſhaken. When a lawyer appears for a party, it is preſumed 
that he has authority ſo to do; and any ſtep taken by him muſt be 
binding upon his clients, Neither was there any impropriety in craving 
a commiſſion; becauſe, when there are a number of defenders, ſome in town, 
and others in the country, it is extremely common fo todo, and thereby the 
expences of calling, and the dues of each defender's oathare ſaved, as the 
expence of the commiſſion is the ſame, whether taken for one or more de- 
fenders, and the dues for reporting the oaths upon the commiſſion are 
leſs than if taken in preſence. 2do, It was ſaid, that the defenders were 
in a miſtake, when they objected, that the proceedings in the forthcom- 
ing were irregular; becauſe an action of forthcoming, and an action a- 
gainſt debtors, are widely different. In a proceſs againſt debtors, there are 
as many actions as there are defenders; whereas, whatever be the 
number of arreſtees called in a forthcoming, it is only conſidered as 
one action; and, therefore in practice, the defenders, though never 
ſo many, are always proceeded againſt at once. And, as to the blanks 
in the act and commiſſion, they were ſaid to be of no moment; 


becauſe, 
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becauſe, in practice, when an act is extracted, for the purpoſe of 
circumducing the term, the blanks therein are never filled up. The act, in 
this caſe, was not extracted till after the term for reporting the commiſ- 
ſion was elapſed; and as it was, therefore, only done in order to circum- 
duce, no good reaſon could be aſſigned why it was neceſſary to fill up 
the blanks therein, and in practice it never was done. And, in anſwer to 
the proceſs being aſleep when the circumduction was obtained, and de- 
creet pronounced, it was obſerved, that that defence could not be recur- 
red to with any degree of ſucceſs, when the time from iſt November 
1745, to 1ſt June 1746, is deducted, in terms of the ſtatute of the late 
King, by which the legiſlature provides, that that time ſhould not be com- 
puted in any preſcription eſtabliſhed with reſpe& to judicial proceedings. 

Obſerved from the bench, That the compearance of a lawyer for Lord. 
Roſs, amongſt the reſt, undoubtedly made the decreet ſought to be re- 
duced a decreet in foro; but there were ſufficient grounds for redu- 
cing it, both on account of the blanks in the commiſhon for taking the 
oaths of the arreſtees not being filled up before extracting, and likewile, 
of the proceſs being aſleep when the circumduction was obtained, 
as the act of the late King had no connection with this caſe. 


© The Lords ſuſtained the reaſons of reduction, and aſſoilzied the de- 
fenders, &c. | 


J. S. tertius. 


No. XLIX. December 17. 1766. 


DAVID RUSSEL writer in Edinburgh, Truſtee for the Creditors of 
James Ewart ; | 
| Againſt 


FAMES PAISLEY of Craig, and FOHN LITTLE Merchant 
in Lang bolm. 


A Bond not having the date, place of figning, and deſignations of the 
_ witneſſes filled up in the teſting clauſe, null, though the parties ac- 
knowledge the deed was ſubſcribed by them. 


OHN ARMSTRONG in Wrae, having obtained a caſh-accompt 
with James Ewart, he as principal, and the defenders as cautioners, 
granted a joint bond for what ſhould be advanced to Armſtrong. This 
bond was ſubſcribed by the three obligants and two witneſſes ; but the 
date, place of ſigning, and the names and deſignations of the witneſſes 
were not filled up in the teſting clauſe. s 
Ewart advanced a conſiderable ſum to Armſtrong, and having become 
bankrupt, the purſuer brought an action againſt Paiſley and Little, for 


repayment, The defenders acknowledged their ſubſcriptions, but plead- 
| ed, 
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ed, That the bond was null, reſting chiefly upon the omiſſion to inſert 
the names, and deſignations of the witneſſes as a nullity by the act 1681. 
The Lord Gardenſton Ordinary, found the cautionary obligation pur- 


© ſued on not obligatory, and affoilzied.” 

The purſuer reclaimed, and contended, That neither the date nor men- 
tion of the place of ſubſcribing, were eſſential by our law, upon the au- 
thority of the following deciſions, 11th December 1621, Hamilton contra 
Sinclair; 7th June 1666, Crawford contra Duncan; iſt July 1712, Mac- 
aldownie, contra Graham; 21ſt July 1711, Ogilvie contra Baillie, 4th 
July 1709, Vallange contra M. Douall. | 

With regard to the other defect of the deed, it was pleaded, That the 
act 1681, having been only meant to prevent the falſification of ſubſcrip- 
tions to deeds which had not been truly ſubſcribed, ought not to be ap- 
plied to this caſe, where both the parties and witneſſes are alive, aud 
their ſubſcriptions acknowledged. Lord Bankton lays it expreſsly down, 
that there is no place for the ſanction of the act, in ſuch a caſe; and ſo 
it was found 26th December 1695, Beatie contra Lamie, obſer ved by 
Fountainhall. 

The act does not deny action upon ſuch deeds as are defective in 
any of the ſolemnities thereby required. It only affords an exception; 
which exception may be barred by homologation, as has been repeatedly 
found, V. Dict. v. 2. p. 352. 551. 552. and if the exception may be bar- 
red by homologation, which is only an implied acknowledgement, it 
ought multo magis to be barred by an expreſs acknowledgement of the 


* | 
The Lords refuſed the petition, and adhered. 
A. R. 


AR. Nairn. 


No. L. Fanuary. 20. 1 707, 
JAMES DEW AReof Vorric; 
; Againſt 
Mr WILLIAM FRAZER junior, writer to the ſignet. 


A proprietor may build a draw-kiln for burning lime on any part of his 


property, altho* thereby a conterminous heritor*s property ſhould be 
art. | 


IR FRASER was proprietor of a houſe and ſome lands a few miles 
to the ſouth of Edinburgh, where he and his family were in uſe 
to reſide during the vacations. | 

Mr Dewar of Vogrie was proprietor of ſome lands in Mr Fraſer's 
neighbourhood, a part of which run out into a point, reaching within 
324 feet of Mr Fraſer's manſion-houſe. 


Upon 


199 


Upon the extremity of this point, neareſt to Mr Fraſer's houſe, Mr 
Dewar ſet about building two draw-kilns for burning lime. Mr Fraſer 
ſtopt the work by a ſuſpenſion, which came to be diſcuſſed before the 
Lord Auchinleck Ordinary ; who, after having ordered a plan of the 
grounds, found, That as Mr Fraſer the ſuſpender, has no ſervitude up- 
on Mr Dewar's grounds, and that the place where Mr Dewar propoſes 
© to ſituate his draw-kiln, appears, in ſundry reſpects, to be moſt com- - 
modious for him, and no ways in emulationem of Mr Fraſer, although 
it will be attended with inconveniences to him, Mr Dewar has right 
to carry on his work, and allows the ſame to proceed, and repels the 
reaſons of ſuſpenſion, and decerns. But his Lordſhip afterwards re- 
rted the cauſe to the court upon informations. 

Pleaded for Mr Dewar : The place where he propoſes to build his 
kiln, although upon the neareſt part of his lands to Mr Fraſer's houſe, is 
in ſundry reſpects the moſt convenient ſituation he can have, and there- 
fore cannot be conſidered as carried on in emulationem of Mr Fraſer ; and 
that being the caſe, although it ſhould be inconvenient for Mr Fraſer, 
or diſagreeable to him, that is not ſufficient to prevent the work from 
being carried into execution, as every proprietor has the undoubted 
right of uſing his property in the way moſt for his own advantage. 
And Mr Dewar will reap conſiderable profit from this work ; ſo that, al- 
though it ſhould be attended with ſome loſs to Mr Fraſer, Mr Dewar is 
undoubtedly entitled to carry it on, as Mr Fraſer can pretend no ſervi- 
tude over Mr Dewar's lands, and the following authorities were referred 
to: Bankton, vol. 1. p. 678. Voet. lib. 39. tit. 2. 5. I. 21. ff. de aqua et 
aque pluviæ arcende ; l. 26. F. de damno inf. ; Zoeſ. ad Pand. lib. 39. tit. 3. 
F. 4. & 5. ; Sir Robert Gordon againſt Grant of Knockando, January, 19. 
1765 ; Clark contra Gordon, July 8. 1760; Millar contra Lindſay 1740. 

Anſwered for Mr Fraſer, He did not contravert the general principle 
laid down by Mr Dewar, of proprietors being at liberty to uſe their pro- 
perty in the way moſt for their own advantage. But ſuch right was 
ſubject to exceptions both from law and equity, J. 206. F. de reg. jur. and 
thence, in many caſes, mutual obligations aroſe between the proprietors 
of conterminous tenements, whereby the one is prevented from doing 
any thing in æmulatianem of the other. That the point fixed by Mr 
Dewar, Ge building his kiln upon, is the very extremity of his proper- 
ty, and the neareſt to Mr Fraſer's houſe. That there was no neceſlity 
for building his kiln upon that point, as it might be built in other places 
to equal advantage. That, beſides the damage which would be done to 
Mr Fraſer, building a draw-kiln upon that place would be a public diſ- 
advantage, being juſt upon the {ide of the turnpike-road. 

In the preſent cafe, Mr Fraſer does not inſiſt, that Mr Dewar ſhall not 
build any draw-kilns; all that he deſires is, that the propoſed ſtance or 
ſituation of them may be altered, as otherwiſe his houſe will be alto- 
gether uninhabitable, on acccunt of the ſmoke and noiſome ſmell and 
vapours, which will procecd from ſaid draw-kiln, if Mr Dewar ſhall be 
allowed to erect it on the {pot he propoſes. That this caſe is very dif- 
ferent from thoſe in which one neighbour, by operations carried on u 
on his own property, may deprive another of an advantage which he 
had formerly enjoyed, as * him of a proſpect, by building houſes 
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or ſuch like. For, in this caſe, an actual damage is done by the one par- 
ty tothe other, which law will not admit of; /. 8. f. 5. F. Si ſerv. vind.; 


Burrows reports, p. 333-; Fleming contra Urie, june 24. 1750; Kin. 
loch contra Robertſon, June 20. 1756. — 


The Lords adhered to the Lord Ordinary's interlocutor. 


For Fraſer, Dav. Dalrymple. For Dewar, Geo, Wallace, Lord 0 Reporter. 
K. 


A. E. 


January 21. 1767. 
HELEN BINNING 
Againſt 
FAMES BINNING. 


Children predeceafing their father, the proviſions made for them in the ſa- 
ther*s ſettlement goes to grand- children, though heirs not mentioned. 


N 1733, James Binning executed a deed of ſettlement of his affairs, 

giving certain liferent-proviſions to his wife, and portions to his 
you children; he nominated his wife, Helen Glendinning, fole 
executrix, with the burden of his debts and aliment of the younger chil- 
dren; and then, with conſent of James Binning, his eldeſt fon, he binds 
and obliges himſelf, his heirs, &c. to content and pay to Patrick and 
Margaret Binnings, his younger children, 500 merks Scots each, at the 
firſt term after their mother's death; and, failing either of the ſaid chil- 
dren by death, before majority, the portion was to divide equally between 
the eldeſt ſon and ſurviving child. Then follows a clauſe diſpenſing 
with the not delivery, and declaring that the ſame ſhould be as ſufficient 
to the wife and younger children as if a ſeparate diſpoſition, or bonds of 
proviſion, had been delivered to them reſpectively. 

Soon after executing this deed, Patrick Binning, the ſecond ſon, mar- 
ried ; but there was no contract of marriage or ſettlement entered into by 
him on that occaſion. Patrick did not long ſurvive his marriage, kaving 
died many years before his father or mother, leaving one daughter, 
Helen, who, upon her father's death, was carried to her grand-father's 
houſe, where ſhe reſided during his life. 

During the life-time of Helen Glendinning, the grand-mother, the 
younger children had no claim for their reſpective portions, as the funds 
were liferented by her; but, upon her death in 1762, Helen Binning, 
the daughter of Patrick, brought an action againſt her uncle James, her 
father's elder brother, concluding for payment of the ſum of 500 merks, 


as the portion ſettled by her grand-father upon her father, Patrick. The 
Lord 
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Lord Ordinary ſuſtained the defence, and aſſoilzied. Helen reclaimed 
to the whole Lords. | | 

Pleaded for James the defender, That Helen's father, in whoſe right 
ſhe claims, having died before his mother, who liferented the ſubjects, 
his heirs were not entitled to the ſums provided to him, agreeable to the 
maxim of the Roman law, that dies inſertus pro conditione habetur. And, 
ſecondly, that as the deed was of a teſtamentary nature, the legacy be- 
came void by Patrick's predeceaſing his father, agreeable to the other 
rule in the Roman law, quod morte legatarn perit legatum ; and, in ſu 

rt of this, ſundry authorities from the Roman law were quoted ; and 
the deciſion, Bell againſt Maſon, in February 1749, obſerved in the Re- 
markable Deciſions referred to; and alſo Edgar againſt Edgar, July 
1665; Belſches againſt Belſches, 12th February 1677. 

Anſwered for Helen, her claim was favourable, being that of an only 
child for a father's portion, who had got no part of his father's effects, 
and the defences inſiſted upon did not apply. The firſt, founded upon 
the maxim of the Roman law, dies inſertus "2k conditione habetur, can 
have no effect in this queſtion, as the term of payment, though ſuſpend- 
ed to a future day, could not render the obligation conditional, unleſs it 
was uncertain whether the day of payment ſhould ever exiſt, which could 
not be maintained in the preſent cafe, unleſs it was alledged to be un- 
certain whether Helen Glendinning ſhould die or not; and if the defen- 
der's plea was good, every obligation, however pure when the term of 
payment was ſuſpended, would reſolve into a conditional obligation, 
Campbell of Calder againſt Ruth Pollock, ad December 1717 ; Dict. vol. 

I. p. 425 ; Kelſo againſt M*Cubby, 25th November 1686; Dict. vol. I. 
D, 2 | 
, 1. the ſecond defence, That this 500 merks was of the nature of a 
legacy in favours of Patrick, and fell by his predeceafing his father: 
The defender ſeems to miſapprehend the nature of the deed; for, al- 
though the firſt part of it has the appearance of being teſtamentary, yet 
the latter part of it, which concerns the proviſions to the younger chil- 
dren, is of the nature of a bond of proviſion in favours of thoſe younger 
children; and as it contains a clauſe diſpenſing with the delivery, it muſt 
have the ſame force as if a bond of proviſion had been executed and de- 
livered to Patrick. The governing rule in ſucceſſion is the intention of 
the deceaſed perſon, either expreſſed or preſumed. And this principle 
has been juſtly eſtabliſhed by the laws of all nations ; and it muſt be pre- 
ſumed, that a father intended the proviſion made to a ſon to extend to 
grand-children, as no principle can be conceived which would lead a 
father to provide for his ſon, and yet leave his grand-children deſtitute ; 
and this differences the caſe of children's claims for their fathers provi- 
ſions, from all the other caſes reſorted to by the defender; J. 102. F. 


De Cond. Demonſirat.; Magiſtrates of Montroſe againſt Robertſon, 21ſt 
November 1738 ; Di&. vol. I. p. 430. 


The Lords altered the Lord Ordinary's interlocutor, and found the 
defender liable. 


For Helen, Henry Dundas. Fer James, Archibald Cockburn. Clerk, 
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No. LII. | January 21. 1767. 
JOHN MAXWELL 


Againſt 


FAMES MAXWELL of Kirkconnell, 


Action ſisſtained upon a bill which had lam over 31 years. 


N February 1734, James Maxwell of Kirkconnell accepted a bill to 
William Maxwell of Craſwadda for L. 38 Sterling, payable 1ft May 
thereafter. This bill was allowed to lie over, without being proteſted or 
regiſtrated, or any diligence done on it, till ſummer 1765 ; when an action 
for payment was brought, at the inſtance of Craſwadda's executor, againſt 
James Maxwell then of Kirkconnell, as repreſenting his father James 
axwell, the accepter of the foreſaid bill. The Lord Ordinary decern- 
ed for payment; the defenders reclaimed to the whole Lords. 

Pleaded for the defender : In all commercial countries bills are limit- 
ed by very ſhort preſcriptions. In France they preſcribe in five, and, 
in England, in fix years; and, although in Scotland there is no expreſs 
law limiting the indurance of bills to any particular period ; yet, from 
the uniform tract of the deciſions of the court, as well as the opinion of 
our lawyers, a fort of preſcription ſeems to be eſtabliſhed, not indeed 
fixed to any particular period, the time differing according to circumſtan- 
ces, but conſiderably within the period which this bill has lain over; 
Lord Stair, B. 4. tit. 42. 5 6.; Lord Bankton, Vol. 1. p. 367. F 31.; 
Erſkine, p. 346. H 11.; Lady Forreſter contra Lord Elphinſton, i 3th 
November 1742; Wallace contra Lees, 3 iſt January 1749 ; Moncrieff 
contra Sir William Moncrieff, 13th December 1751; Lookup contra 
Crombie, 2oth February 1754; Wallace contra Murray, 19th January 
1759; Stewart contra Houſton, 15th July 1760. All which caſes, the 
defender contended, had been determined by the court, upon the prin- 
ciple, that bills ought not to be ſuſtained as permanent ſecurities, or ac- 
tion ſuſtained upon them after the lapſe of a number of years. 

Anfwered for the purſuer : Bills, by the law of Scotland, are proba- 
tive writings. They have always been conſidered as legal vouchers and 
grounds of debt, and, as ſuch, have been relied on by the lieges ; and 
no preſcription is known in the law of Scotland, except what is intro- 
duced by poſitive ſtatute; and, as there is no ſtatute limiting the pre- 
ſcription of bills, it neceſſarily follows, that no preſcription can take place 
againſt them, except the general preſcription of 40 years: That, in all 
the caſes mentioned by the defenders, in which action had been denied 
upon bills, although not cut down by the long preſcription, various par- 
ticular circumſtances occurred which difference them from the preſent 

caſe, 


1 


caſe, and rendered it highly preſumeable, that theſe bills had been extin- 
guiſhed by payment, which was not the caſe in the preſent queſtion. 


The Lords adhered to the Lord Ordinary's interlocutor. 


A. E. 

For John Maxwell, Ro. M*Queen. For James Maxwell, William M* Kenzie. 
Clerk. 

No. LIII. January 21. 1767. 


WALTER COLSUHOUN 
Againſt 


Duke of ARGYLE. 
Action refuſed on a bull which had lain over 39 years. 


OHN CAMPBELL of Mamore, in November 1722, accepted a bill 
to Humfry Colquhoun maltman in Dumbarton, for L. 79: 7 : 6 
Scots, payable at Candlemas 1723. | 


Mamore died in 1730, and his ſon, now Duke of Argyle, was ſerved 
heir to him cum beneſicio inventarii. | 

In ſummer 1762, Walter Colquhoun, as repreſenting his deceaſed fa- 
ther Humphrey Colquhoun, brought an action againſt the Duke of Ar- 
gyle, as repreſenting his father Mamore, for payment of the above men- 
tioned bill | 

Two defences were pleaded for the Duke againſt this ation. 1mo, 
His ſervice upon the inventary, which he alledged was exhauſted ; and, 
2d, the antiquity of the bill, which, he contended, preſumed payment, 
and excluded any action upon it. 

And, in ſupport of the firſt of theſe defences, it was pleaded, That 
the law does not oblige an heir, who enters cum beneficto, to value or ſell 
his eſtate ; it is enough that he gives it up in inventary ; and he will be 
ſafe if he can ſhow, by rational evidence, that this inventary is exhauſt- 
ed by payments; and if any creditor, at a diitant period, diſputes the 
fact, he ought to prove his allegation, as it would be hard to oblige an 
heir, after a long lapſe of time, to enter into a regular proceſs for valu- 
ing his predeceſſor's eſtate, or to aſſign the inventary, which, it appears, 
was long ago exhauſted, and no proof of the contrary offered ; and, in 
this caſe, there was produced vouchers to ſhow that the Duke had paid 
debts of his father's to the extent of 3o years purchaſe of the rental of 


the eſtate ; which, it was contended, was full evidence that the inventary 
was exhauſted. 


Aa In 
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In ſupport of the other defence, it was pleaded, That, although there 
was no ſtatutary preſcription of bills in this country, yet, in many que- 
ſtions which have occurred, action has been refuſed upon bills after long 
taciturnity ; and no caſe can be pointed out where ever action was ſuſtained 
upon a bill after it had lain over for fo long a period as that now ſued 
on, within a few months of the long preſcription ; more eſpecially, 
when fuch queſtions occur between heirs after the death of the original 

ies, as is the caſe here; and a number of deciſions were mentioned, 
in which the court had refuſed aQtion on bills of much more recent 
date. | 

Anſwered for Colquhoun the purſuer : To the fir point, The law 
does not allow an heir of inventary to hold his predeceſſor's eſtate at the 
value put upon it by himſelf. It is true, ſuch heir may bring an action 
againſt the creditors of his predeceſſor for valuing the ſubject of his in- 
ventary ; and, in that caſe, he would be no farther liable than the ex- 
tent of the proved value, as was found in the caſes, Gray contra M*Call, 
6th July 1733; and Murray contra Creditors of Pilmuire, 17th Februa- 
ry 1736. But the creditors may, if they inſiſt, bring the eſtate to a ale, 
as was found, 12th July 1738, Heirs of Strachan of Glenkindy contra 
his creditors ; and therefore, an heir of inventary, who holds his prede- 
ceſſor's ſubjects without properly aſcertaining the value of them, muſt be 
bound, either to pay his predeceſſor's debts, or aſſign the inventary to a- 
ny creditor who demands his payment. 

Upon the other point, it was pleaded for the purſuer, That the lapſe 
of time was, at any rate, a very unfavourable defence ; but, as bills 
the law, and limited by no 
preſcription, they muſt of courſe be effectual for 40 years; and 
that all the deciſions founded upon by the defender proceeded upon cir- 
cumftances which gave reaſon to preſume payment, which is not alledged 
in the preſent caſe; and, therefore, decreet ought to go againſt the de- 
fender . | 


were Obligatory writs acknowledged by 
ſhort 


The Lords found, That, pot tantum temporis, no action lies up- 
on the bill in queſtion; and therefore aſſoilzied, and de- 
« cerned.” 


A reclaiming petition for Colquhoun was refuſed, without an- 
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No. LIV. 


January 21. 1767. 
JOHN and HUGHFINLAYS Merchants in Glaſgow, 


Apainſt 
FAMES AITCHISON and WILLIAM MOFFAT. 


Evidence neceſſary for declaring a bankrupt, in terms of the Act 1696. 


O H N Romanis merchant in Lauder, February 1. 1762, granted an 
| heritable bond to James Aitchiſon, on a houſe belonging to him, 
tor L. 40. Sterling, and on this bond infeftment followed next day. 

On the 4th February 1762, Romanis granted another heritable bond to 
William Moffat, on a burgeſs-acre in Lauder for L. 25 Sterling, on 
which infeftment was taken the day it was granted. 

On the 1 1th February 1762, Romanis executed a truſt diſpoſition of 
all his moveable ſubjeQs, in favours of certain truſtees, of whom Robert 
Henderſon meſſenger was one, upon which diſpoſition, an inſtrument of 
poſſeſſion was taken next day. 5 

John and Hugh Finlays being creditors to John Romanis in a bill 
for L. 32 Sterling, raiſed horning, and tranſmitted it with an in- 
hibition, on the ſame ground of debt, to Robert Henderſon the meſſen- 
ger, who, unknown to the Finlays, was one of Romanis's truſtees, with 
orders to execute the diligence immediately. 

Henderſon delayed executing the Finlays diligence ; but, in conſe- 
quence of a poinding and other ſteps, he, as truſtee, had collected con- 
ſiderable ſums belonging to Romanis, upon which the Finlays uſed 
arreſtments in the hands of Henderſon, and the other truſtees, and 
having got their diligence executed by another meſſenger, upon the 
charge elapſing, a caption was taken out againſt Romanis ; upon 
which, on the 12th March 1762, an execution was returned, bearin 
that the meſſenger had broke open, and ſearched Romanis's houſe, but 
could not find him; and had reaſon to believe he made his eſcape by a 
back door. 2 | | 

Poſterior to theſe proceedings, on the 7th, December 1762, Romanis, 
with conſent of his truſtees, and William Moffat, expoſed the burgeſs- 
acre, in which Moffat had been infeft in conſequence of his bond, to 
roup ; and the ſame was purchaſed by a couſin of John Romanis ; and, 
upon a narrative of having received the price, Romanis diſponed the acre 
to his couſin. 

John and Hugh Finlays brought an action upon the ſtatute 1696, 
concluding for reduction of the foreſaid heritable bonds and infeftments 
granted by Romanis to Aitchiſon and Moffat, as being within 60 days 
of his bankrupty, and in defraud of his creditors. 

The Lord Coalſton Ordinary allowed a proof, to ſhow that Romanis 
had fled or abſconded, to prevent the execution of the diligence, and af- 


terwards 


18 


terwards pronounced an interlocutor, finding it proved, that Romanis 
had abſconded, and therefore reducing the bonds in favours of Aitchi- 
ſon and Moffat, as granted within ſixty days of Romanis's bankruptcy. 
But afterwards his Lordſhip took the cauſe to report to the court. 
Pleaded for John and Hugh Finlays purſuers, The act 1696 intended 
that it ſhould be in the power of creditors to fruſtrate the partial deſigns 
of bankrupt debtors, by making their bankrupcy notorious, whether 


the debtor would or not; and therefore the act does not ſtop at 


the alternatives of impriſonment, forcibly defending or entering into 
ſanctuary, as it might have been in the power of a debtor to have avoid- 
ed theſe alternatives, by moving from his ordinary place of reſidence; 
and therefore the act adds, or flee or abſcond for his perſonal ſecuri- 
© ty.” That from the execution and depoſition of the meſſenger, in this 
caſe, it appeared, that he had been refuſed acceſs into Romanis's houſe, to 
ſearch for him, and that, upon breaking open the door, and ſearching 
the houſe, Romanis was not to be found ; and this they contended was 
ſufficient to bring him within the act 1696; as Romanis, though al- 
lowed a proof, had not ſhown that his abſence was owing to any other 
cauſe then flying from diligence ; and, in ſupport of this, a deciſion, 
Dickſon contra Moodie, November 14. 1764, was referred to. 
Anſwered for the defenders : It is indeed true, that Romanis hap- 
pened to be from home the night on which the meſſenger ſearched the 
Houſe ; but that was purely accidental; and a ſingle act of abſence at the 
time a ſearch happens to be made, can never be conſtrued abſconding in 
the ſenſe of the act of parliament, which expreſsly requires abſconding, 
for perſonal ſecurity ; that an execution, although it may be evidence of 
the facts that happened on the occaſion, and prove either that a perſon 
could not be apprehended, or was not found in a houſe, cannot be ad- 
mitted as evidence of any other fact like abſconding, which is extrane-, 
ous, as the abſence may proceed from various reaſons. 283 


© The Lords found no ſufficient evidence to ſhow that Romanis 
had abſconded, in terms of the act 1696 ; and therefore 
© repelled the reaſons of reduction'. 


; A. E. : 
For Finlays, Jo. Maclaurin. For Aitchiſon, Geo. Wallace. Reporter Coalſton. Clerk. 


No. LV. January 23. 1767. 
Sir MICHAEL MALCOLM of Lochere, 
95 Againſt | 
 ALLAN RAMS AT of Kinkell. 
Tuo retours of different parts of the ſame lands, prior to the 1681, 


amounting together to 40 Shilling, ſufficient exidence of an old ex- 
tent for a freehold qualification. 


IR MICHAEL MALCOLM claimed to be put on the freeholders roll 
for the county of Kinroſs, upon the lands of Bins, and for inſtruc- 


ing 


697 

ting, that ſaid lands were a forty-ſhilling land of old extent, he produ- 
ced a retour in the 1666, where one half of them was retoured as a 
twenty=ſhilling land of old extent; and he produced another retour in 
the 1620, which proved the other half of the ſame lands to be alſo 
twenty ſhilling, of old extent; and theſe, joined together, he contend- 
ed, were ſufficient evidence of a forty-ſhilling land, to entitle him to be 
inrolled. 

It was objected, That it was contrary to the ſpirit and intention of the 
law to allow a forty-ſhilling land to be made up of different parcels : 
That the evidence of an old extent ought to be contained in one retour ; 
and, upon this objection, the freeholders refuſed to inroll Sir Michael, 


who applied to the court by a ſummary complaint, in terms of the act 
of the 16th of the late King. 


The Lords ordered the complainer to be added to the roll ; and 
found him entitled to expences.” 


A. E. 


For Sir Michael, Al. Wight. For Mr Ramſay, Alex. Lockhart. Clerk. 


No. LVL January. 23. 1767. 
ROBERT RANKINE of Colden, 


Againſt 
ALLAN RAMSAY of Kinkell. 


Freebolders cannot alter the order of the roll. 


T Michaelmas head-court for the ſhire of Kinroſs, in October 
1766, the only freeholders preſent were, Mr Ramſay of Kinkell, 
and Mr Rankine of Colden ; when Mr Ramſay, ſtanding firſt on the roll, 
was, by his own caſting vote, elected preſes ; and, alledging that Mr 
Rankine's name had, at a former meeting, been improperly placed in 
the roll before Colonel Irvine, Mr Ramſay propoſed that the roll ſhould 
be altered, and Colonel Irvine placed before Mr Rankine; and, Mr 
Rankine declining to vote, Mr Ramſay, as preſes, ordered the clerk to 
make up a new roll, in which Colonel Irvine's name was placed before 
Mr Rankine ; and this roll was ſigned by Mr Ramſay, as preſes, and 
by the clerk, and ingroſſed in the minutes. Mr Rankine applied to the 
court, .by ſummary complaint, praying to be reſtored to his former place 
upon the roll. 
In the anſwers given in for Mr Ramſay, it was objected, That the ſta- 
tute 16th of the late King did not authoriſe a ſummary complaint to the 


court in ſuch a caſe as the preſent ; and, therefore, the ſummary com- 
plaint was incompetent. | 
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Mr Rankine, to obviate that obj jeQion, brought an action of declara- 
tor, in which he called Mr Ramſay and Colonel Irvine, and concluded 
to have it found and declared, that he was entitled to hold the ſame place 


in the roll he formerly had; which action was taken up along with the 
complaint. 


C The Lords ordered Mr Rankine to be reſtored to his former place 
on the roll” 


A. E. 


For Mr Ranbine, Al.Wight. For Mr Ramſay, Hav. Graeme. Clerk. 


No. LVIIE | January 27. 1767. 
THOMAS and ALEXANDER PETERS Merchants in Glaſs 
K 

Againſt 


ALEXANDERSPIERS, ANDREW BLACKBURN, 
and others, truſtees for James Dunlop merchant in — 


A diſpoſition by a bankraye, to truſtees, for behoof of his ls tat 
. — not acceding, from attaching their debtor's ect, 
by dilig 


'N july 1763, the ſhip Betſey arrived at Oceenock, loaded with tobac- | 


co, chiefly on account of James Dunlop merchant in Glaſgow ; but 
having on board 16 hogheads tobacco, for behoof of Meſſ. Thomas and 
Alexander Peters. 


Mr Dunlop having gone to Greenock, on purpoſe to enter his to- 
bacco, Meſſ. Peters wrote him, defiring he would enter their tobacco 


at ſame time with his own ; the entry was accordingly made, and the 
_ entry=duties repaid to Mr Dunlop by Meſl. Peters, who not being able to 
obtain from Mr Dunlop either their tobacco or its value, brought an 
action againſt him, concluding either for delivery of the tobacco, or 
payment of L. 250 Sterling as the value. And, upon the dependence, 
they, in September 1764, arreſted in the hands of Joſiah Corthin, col- 
leQot of the cuſtoms at Port-Glaſgow, as debtor to Dunlop. 

In November 1763, Dunlop executed a diſpolition of his whole eſtate 
real and perfonal, in favours of Meſſ. Spiers, Blackburn, and others, as 
truſtees, for behoof of his creditors ; and, a few days after executing 
this truſt-deed, Dunlop was rendred bankrupt, in terms of the act 1696 
by diligence executed by the direction of the truſtees, in order to pre- 
vent any undue preference among the creditors. 

The Meſſ. Peters having obtained decreet againſt Dunlop, brought a 
procels of forthcoming againſt Corthin, who appeared, and acknow- 


ledged, 
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ledged, that at the time of Meſſ. Peters arreſtment, he had in his hands 
L. 291: 16 : o. belonging to Dunlop, as debenture duties upon tobacco. 
The Meſſ. Peters inſiſted for decreet of forthcoming againſt Corthin, who 
made no oppoſition; but Meff. Speirs and Blackburn, Dunlops truſtees, 
appeared in the forthcoming, and, founding upon the truſt-right, inſiſt- 
ed to be preferred to the Meſſ. Peters, upon the ſum in the hands of Cor- 
thin; and the Lord Ordinary preferred the truſtees. 

Meſſ. Peters brought an action of reduction, founded upon the acts 
1621 and 1696, for ſetting aſide the truſt-right; and this action of re- 
duction being conjoined with the proceſs of forthcoming, the Lord Or- 
dinary, upon adviſing a repreſentation for Meſſ. Peters, with anſwers for 
the truſtees, July 18. 1766, found, In reſpect it is not denied, that the 
© conveyance to the truſtees was granted after James Dunlop became 
© bankrupt, for the behoof of his creditors, and that the Meſſ. Peters are 
neither parties, nor have aceeded to it, they are not thereby barred 
from the benefit of their diligence ; therefore alters the former inter- 
locutor, and prefers the Meſſ. Peters, upon their arreſtments, to the 
« ſums arreſted, and decerns in the preference, and alſo againſt the de- 
fender Joſiah Corthin and James Dunlop, the common debtor for his 
© intereſt, for payment accordingly.” 

The truſtees applied to the Lord Ordinary, for an alteration of the a- 
bove interlocutor ; to which the Lord Ordinary, November 21. 1766, 
adhered, * In reſpect that the Meſſ. Peters have formerly condeſcended 
on certain diligences againſt James Dunlop, which rendered him bank- 
© rupt, in terms of the act of parliament 1696, ſaid to be in the hands 

© of the truſtees, which is not denied by them. | 
I )!hbe truſteesreclaimed tothe whole Lords, and pleaded, That the mean- 
ing of the act 1696 was to prevent fraudulent conveyances, ty bank- 

rupts, in prejudice of their juſt and lawful creditors, but not to make 
wid or ineffectual deeds executed for the benefit of the whole creditors. 
That nothing was more equitable, than a fair and equal diſtribution of 
a bankrupt's effects among all his creditors. That, where the preference 
of creditors is eſtabliſhed by the priority of diligence, the conſequence 
always muſt be, that creditors who reſide in the neighbourhood of their 
debtor, will ſecure themſelves a preference to other _ creditors, equal! 
onerous, who reſide at a diſtance : That, in this cafe, the diligence found- 
ed on by the Meſſ. Peters was poſterior to the-truſt right: That the tobac- 
co, from the value of which the ſum in medio aroſe, though for form's 
ſake entered in name of Dunlop, was in fact fold by the truſtees, and 
could not, therefore, be affected by the Mefl. Peters diligence againſt 
Dunlop, poſterior to the truſt-right; as was determined by the court, 
Super againſt Smith, January 1756: That, in the preſent caſe, it was onl 
in conſequence of the diligence done by the truſtees themſelves, that 
Dunlop could be brought under the act 1696, and to make uſe of theſe 
diligences, executed for behoof of the whole creditors, for the purpoſe 
of cutting down the rights of theſe creditors, would be repugnant to eve- 
ry principle of juſtice and equity. | 

Anſwered for the Meſſ. Peters: Experience has ſhown, that truſt-diſ—- 
poſitions ſeldom anſwer any good purpoſe; the act 1696 expreſsly en- 
acts, that all voluntary rights granted by bankrupts, within 60 days of 
their bankruptcy, to any of their creditors, either in ſatisfaction or ſe- 


curity _, 
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curity of their debts, ſhall be void and null, that the truſtees could not 
diſpute, but Dunlop was notourly bankrupt, in terms of the act 1696, 
within leſs than 60 days of the date of the truſt-right ; that it was nei- 
ther juſt nor equitable, that by a deed of the bankrupt's, a creditor, with- 
out his own conſent, ſhould be deprived of the aid of the law, for re- 
covering payment from his debtor, or be obliged to truſt to the activity 
and fidelity of thoſe whom the bankrupt might think fit to truſt with 
the management of his ſubjects; that ſuch truſt-diſpoſitions had never 
been ſuſtained by the court to the prejudice of creditors, who had not 
acceded thereto; Snee and company, againſt truſtees of Michael An- 
derſon, July 12. 1734; Elizabeth Mudie againſt truſtees of Robert Stra- 
chan 1764. That theſe debenture-duties muſt ſtill be conſidered as in 
boms of Dunlop, and affectable by the legal diligence of his creditors. 


© The Lords, upon adviſing the petition and anſwers, adhered to the 
Lord Ordinary's interlocutors?. 8 


A. E. 
For Mefſ. Peters, William Wallace: For the Truflees, Alex Wright, and Advocatus. 


This judgement was affirmed upon an appeal. 


No. LI. 


ANDREW FINNIE. 
Againſt 
THOMAS TROTTER of Morton-hall. 


An outgoing tenant, whoſe term of removal was Michaelmas, found not 
entitled to diſpoſe of any of the dung collected by him, previous to the 
 beer-ſeed time of the year of his removal. 


NDREW FINNIE tackſman of the lands of Swanſton, having re- 
moved therefrom at Michaelmas 1764, left there a quantity of 
dung collected by him from November 1763 to the time of his removal. 
After his removal, he brought an action againſt Mortonhall his maſ- 
ter, and Mitchel the incoming tenaat, for payment of the value of the 
dung. 

Pleaded in defence: That Finnie by his tack was bound to labour 
and manure his farm properly, which, if he had done, he would have laid 
the dung collected from November 1763 to Whitſunday 1764, on his beer 
land; and therefore, although he had not done ſo, but taken a crop of beer 


without dunging the land at all, his miſlabouring the ground in that man- 
ner 
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ner could not found him in an action, for payment of that dung, which, 
if he had managed properly, ought to have been laid upon his beer-land 
at Whitſunday 1704. CO 

240, It was pleaded, That although the tack had contained no ſuch 
obligation, yet, from the nature of the contract, an outgoing tenant is 
bound to labour the ground, the laſt year of his leaſe, in the ſame man- 
ner he had been in uſe to do, during the former years, or if he had 
been to continue in poſſeſſion. 

And, 3t, It was contended, That as the farm which the purſuer had 
poſſeſſed, was a fleelbow farm, ſo far as reſpected the ſtraw, it followed 
of courſe, that the dung could not be carried off, in conſiſtency with the 
obligation thence ariſing. 

Anſwered, for the purſuer : That the clauſe in the tack, referred to 
by the defender, muſt be underſtood according to the cuſtom of the 
country; Which has always been to lay the whole dung made through 
the year, upon the wheat-land, and none at all upon the beer-land; 
which he accordingly followed, by laying the whole dung, made from 
November 1702, upon his wheat-land fown in November 1763 ; and 
therefore the dung he made after November 1763, was not laid upon 
the beer-land in ſpring 1764, becauſe it never had been his practice, nor 
the practice of his neighbours. | 
240, The purſuer denied, that he had ever laboured the farm other. 
ways in former years, than in the laſt year. 

3tio, It was ſaid, that the argument arifing from the third defence, 
went ſo far, as to deprive the purſuer of the price of the dung collected 
after beer-ſeed time, as well as before it, which the defenders them 
ſelves had yielded he was entitled to. 

The Lord Ordinary found the purſuer intitled only to the value 
af the dung made after beer- ſeed time, the year he removed 
from the lands.” 

To which interlocutor, the Lords, on a reclaiming petition and an- 
ſwers, adhered. 


J. 8. Tertius. 
Actor Maclaurin. Alter Rae. 


No. LIX. 5 February 3. 1767. 
COUNTESS DOWAGER of Caithneſs. 
Againſt 


The COUNTESSand EARL FIFE and SIR FOUNSINCLAIR 
| of Stevenſon. 

Aliment of a widow, until the firſl term after her husband's death, 
mourning, and jointure-houſe, if they fall to be paid by the heir or 


EXECUOr. 


A LEXANDER, late Farl of Caithneſs, by contract of marriage 
with Lady Margaret Primroſe, became bound to infeft her in an 
Cc | annuity 
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annuity of 4000 merks, out of his lands, payable at Martinmas and 

Whitſunday equally, the firſt term's payment to commence at either of 

the terms that ſhould firſt happen after his deceaſe ; and he further ob- 

liged himſelf, his heirs, and ſucceſſors, to provide her in a convenient 
jointure-houſe. 

Some time after the marriage, a voluntary ſeparation took place be- 
tween them, and thereupon the Earl became bound to pay to the Coun. 
teſs L. 1000 Scots yearly, which, upon the Earl's ſucceeding to his bro. 
ther in the eſtate of Murkle, was, upon a proceſs brought by the Coun- 
teſs, increaſed to L. 200 Sterling yearly. 

Alexander Earl of Caithneſs died on the gth December 1765. His 
real eſtate, which was very conſiderable, he ſettled on Sir John Sinclair 
of Stevenſon, and he was ſucceeded in his perſonal eſtate (which was al- 
ſo conſiderable) by his only child, Dorothea, Counteſs of Fife. 

The Counteſs-dowager of Caithneſs brought an action both againſt 
her huſband's heir, and executor, concluding, that either, conjunct- 
ly or ſeverally, or one or other of them, ſhould be decerned, 1mo, 
To pay to her L. 300 in name of aliment, from the day of her huſ- 
band's death, to Whitſunday 1766, the firſt term at which her 
liferent-annuity fell due. 2do, In payment of L. 600 in name of mour- 
nings; and, 3tzo0, To provide her a convenient joĩnture-houſe, or other- 
ways to-pay her L. 100. yearly, in place thereof. 

It was not much diſputed, that the Counteſs had a right to make 
theſe claims; but the extravagancy of them was objected to. It 
was alſo pleaded againſt her claim for aliment, That it could not be 
ſuſtained, in reſpect that the Counteſs was living in a ſtate of ſeparation 
from the Earl, at the time of his death, and that the laſt half year's pay- 
ment of the ſeparate aliment was made to her at Martinmas 1765, which 
was for the half year immediately ſubſequent ; and therefore, that allow- 
ing her a further aliment for the half year in which the Earl died, would 
be allowing her a double aliment : And, 240, It was ſaid, that the claim 
for L. 100. yearly, in place of a jointure-houſe, could not be ſuſtained, 
in reſpect there was a jointure-houſe in the eſtate of Caithneſs, of which 
ſhe was intitled to take immediate poſſeſſion, and which Sir John Sin- 
clair was willing to give her. But the chief point pleaded was, whether 
the heir or the executor fell to be made primarily liable in what ſhould 
be found due to the Counteſs, of the articles acclaimed by her ? 

It was pleaded by the heir againſt payment of the aliment, That as it 
was a perſonal claim, it fell naturally to be a burden upon the executry, 
and fo it was found in the caſe, Lady Torſappie, contra Laird Torſappie, 

December 20. 1662; and it was faid, that to find otherways, might in- 

fer, in certain caſes, manifold abſurdities. For inſtance, ſuppoſe that the 

widow had a right to the liferent of the whole of her huſband's real e- 

ſtate, the rents becoming due at the next term, would belong to the life- 

rentrix,in virtue of her liferent ; ſo that her aliment, for the time before 
her jointure came to take place, would be naturally a burden upon the 
executry, and, in the caſe ſuppoſed, the heir would have nothing where- 
withal to fatisfy the claim. 

2do, It was ſaid, that the claim for mournings being perſonal, it un- 
doubtedly fell to be paid by the executors ; and, 
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ztio, It was contended, That the obligation to provide a jointure- 
houſe ought likewiſe to be a burden upon the perſonal eſtate, providing it 
was found that the Counteſs was not obliged to accept of the houſe of- 
fered her, but was intitled to inſiſt for a ſum of money in place thereof; 
for, though an obligation to purchaſe a real right is heritable quoad cre- 
ditorem, yet it is moveable, quoad debitorem ; and ſeveral inſtances from 
the dictionary of Deciſions, vol. 1. p. 369. were appealed to, to ſhow, 
that it has been often found by the court, that, where a huſband has be- 
come bound, by his marriage- contract, to employ a ſum of money on land 
or annualrent to himſelf and his wife, and the children to be procreate 
betwixt them, that ſuch obligation was moveable, quoad debitorem, and per- 
formable out of the defunct's moveable eſtate, which was ſaid to be fimi- 
lar to the preſent caſe ; becauſe, if an obligation to ſecure a wife in a life- 
rent-annuity out of lands, is a perſonal obligation, affecting the move- 
able eſtate of the debtor, no reaſon covld be given why an obligation to 
provide a wife in the liferent of a houſe, ought not likewiſe to be a 
burden upon the perſonal eſtate of him who is debtor in the obligation. 
It was not diſputed by the executor, that the ſum which was to be 
allowed by the court for mournings to the Counteſs-dowager, was pri- 
marily a burden upon the executry: But it was pleaded, That the aliment 
fell to be a burden upon the heir, as having a fractum futur: temporis, 
commencing from the death of the huſband, and conſequently of the 
nature of a jointure, which undiſputably affected the heit; and, to ſhow 
that it was a debt of that nature, it was ſaid, that, if the Counteſs-dow- 
ager had only lived a month after her huſband, the aliment would have 
been only due in proportion to that time, and not the whole ſum. And, 
With regard to the jointure-houſe, it was ſaid that, upon the ſame 
principles, it could not be doubted that the obligation as to it, or an an- 
nual allowance in lieu of it, was preſtable by the heir. If a particular 
houſe upon the eſtate had been ſpecially allotted to the Counteſs, it muſt 
undoubtedly have affected the heir; and in the ſame manner an obliga- 
tion to furniſh or provide a houſe muſt be incumbent on him, as it is a 
permanent obligation, having clearly a fractum futuri temports, and which 
muſt be performed during all the years yet to run of the Counteſs's life. 
© The Lords found the Counteſs of Caithneſs entitled to an allowance 
for mourning and for aliment, not to be influenced by the guan- 
* tum of her jointure or former aliment; and that the executor of 
the Earl was liable in payment of theſe. They alſo found, that 
© ſhe was entitled to a ſum in place of a jointure-houſe, and that 
the heir was liable in payment thereof; and remitted to the Or- 
* dinary to modify the quantum. 


J. 8. Tertiut 
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No LX. - February 14. 1767. 
WILLIAM EWART 
Againſt 
FOHN GOURLAY. 


In an action brought for payment of a debt, the defence of preſcription, founded on the 
ſtatute limitations, was 3 by an offer to — & promiſe of payment 7 


witneſſes, within the years of preſcription. 
J year 1757, in a ſum of money paid by him for John, he, William, 

n 1765, obtained a border-warrant from the ſheriff of Berwickſhire, and 
did arreſt the perſon of John, who found caution judicio ſiſti et judicatum 

i. 

* William thereafter inſiſted in an action againſt him and his cautioner 
for payment. 

Pleaded in defence, That this debt having been contracted in England, 

fell to be regulated by the laws of England ; and, if fo, it was cut off by 
the ſtatute of limitations, 21. Ja. I. cap. 16. 2do, The defender conde- 
ſcended upon certain circumſtances, i which he argued, that a clear- 
ance had been made, and the debt diſcharged. 
The ſheriff found it preſumed, © That there had been a total clearance 
© betwixt the purſuer and defender; and therefore found the action not 
© relevant, after ſo a diſtance of time, unleſs inſtructed by writ, or 
the defender's oath.” 

The cauſe was brought before the court of ſeſſion by advocation, in 
which it was argued, That the defender-could not avail himſelf of the 
defence N. a on the ſtatute of limitations, in reſpect the purſuer of- 
fered to prove, by ſundry witneſſes, that the defender had acknowledged 
the debt within the years of preſcription, which, it was ſaid, by the au- 
thority of all the Engliſh lawyers, particularly Bacon, title Limitation of 
actions, Salkeld's Reports, vol. I. p. 28. 29. &c. revived the debt, even 
after the years of preſcription were run; and if fo, multo magis if within 
the years of preſcription. 

Anſwered, That although the Engliſh lawyers lay it down as a prin- 
ciple, that a promiſe of payment, if proved, bars the defence founded on 
the ſtatute, yet none of them inſinuate that ſuch promiſe can be proved 
by witneſſes; and, therefore, it was rather to be preſumed that ſuch 
proof was not competent, which is undoubtedly the caſe, by the Scots 
law, and ought to be held as law in the preſent queſtion, more eſpecially 
as the promiſes are ſaid to have been made in Scotland, where an alle- 
geance of this ſort can only be proved by writ or oath of party. 

The Lords remitted the cauſe to the ſheriff, with an inſtruction to 
allow a proof of the defender's promiſe of payment, by witneſſes.” 

J. S. Tertius. 


OHN, an Engliſhman, having become indebted to William, in the 


Actor Dickſon. Alter P. Murray. 
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No LXI. | March 5. 1767. 
FO AHN M+<COU LL Shoemaker in Edinburgh, 


Againſt 
ALEXANDER BRAI1DWOOD Shoemaker there. 


Act the th of Queen Ann againſt gaming. 


: ACOULL having charged Braidwood for payment of a bill of 

L. 8. Sterling, Braidwood ſuſpended on this ground, That the 
bill was granted for money won at play, and therefore null by the ſaid 
ſtatute. Macoull, in a condeſcendence averred, that the greateſt part of 
it was for furnithings of different kinds, but acknowledged, that having 
kept a ſort of public houſe, between 3o and 40 Shillings of it was for 
liquor, won by him at draughts from the ſuſpender, during the courſe of 
18 months, and at many fittings. 

The Lord Gardenſton Ordinary, upon adviſing this condeſcendence, 
« ſuſtained the reaſon of ſuſpenſion, founded on the act of Queen Anne, 
That the bill charged on was in part granted for a game-debt. Found 
© the ſaid bill void, and ſuſpended the letters impliciter, without preju- 
dice of any action at the charger's inſtance, for payment of any fur- 
© niſhings, or advances by him, ſeparate from the game-debt, as ac- 
© cords, 

The ſuſpender reclaimed, and contended, That the act was not meant 
to reſtrain from play for amuſement, and for trifles. It is entitled, an 
act againſt exceffrve and deceitful gaming. What is exceſſive gaming, is 
no where expreſsly ſaid in the act, but may be collected from that clauſe 
which allows recovering of any ſum above L. 10 loſt at one fitting. 
This ſeems a key to the ſpirit of the whole ſtatute, and particularly to 
warrant a correſpondent limitation of the general clauſe, reſpecting ſe- 
curities, founded on by the ſuſpender. 

2do, It is ſubmitted, whether the preſent caſe does at all fall under the 
act. In the common caſe there is no value given for money loſt at play. 
But here the ſuſpender got liquor, and as the charger loſt tully as much 
as he, the ſum charged for was really no more than the ſuſpender's club, 
which he ought at any rate to pay. | | 

3tio, The bill ought at leaſt to be ſuſtained to the amount of the ad- 
vances and furniſhings made by the charger. 

Anſwered to the firff : The ſtatute only allows recovery where the 
ſum amounts to L. 10, yet it has declared all ſecurities void, whatever 
ſum they may be granted for; and there are very ſolid grounds for the 
diſtinction. | 

The law allows to play for any ſum under L. 10, provided it be paid 
in ready money, preſuming that thoſe who are poſſeſſed of fo much caſh 
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cannot ſuffer by loſing that ſum. But, if ſecurities were allowed for an 
ſum at all, they might be multiplied without end, which would be ve 
dangerous, eſpecially to the lower claſs of people. F 

To the /econd: The ſtatute voids all ſecurities, granted either for money 
or other valuable thing won by gaming; Nor is there any real difference 
whether this bill was granted for money loſt at play, or the price of li- 
quor loſt at play. 

To the third: The ſtatute declares the ſecurity null, where either the 
whole, or any part of the conſideration of ſuch ſecurities, is for money 
won at play, and ſufficient juſtice is done the ſuſpender, by the reſerva- 
tion in the Lord Ordinary's interlocutor. 


© The Lords adhered.” 


For the Charger, Wigh For the Suſpender, Armſtrong. 


No. LXII. March 6. 1767. 


ROBERT IRVING, ARCHIBALD MALCOLM, and 


Againſt 
MARSUIS of Annandale, and the Earl of HO P E T O N his Curator. 


The act the 20th of George II, with regard to aboliſbing the clauſe in 


charters de non alienando fine conſenſu ſuperiorum. 


N 1661, the Earl of Annandale granted to Francis Scot a feu of the 
| lands of Balgray. The charter bore to be granted in implement 
of a former diſpoſition, and contained the following clauſe. * Et ſimi- 

| © liter, fi contigerit Franciſco Scot, ſuiſque prædict. vel vendere, alienare, 
© aut diſponere hzreditarie et irredimabiliter, terras aliaque ſupra no- 
minat. aut aliquam partem earundem, perſonæ vel perſonis quibuſ- 
cunque ; quod tunc Franciſcus Scot, ſuique prædicti, tenebuntur lega- 
lem et realem oblationem earundem facere in præſentia notarii et 
teſtium, ut congruit, nobis, noſtriſque præſcriptis, pro ſumma 2500 
mercarum monetz prædictæ, et hoc tanquam pro pretio et valore ea- 
rundem per nos noſtroſque antedictos, pro iiſdem, dicto Franciſco Scot 
ſuiſque prædictis folvend. per ſpatium 8 dierum ante quemlibet termi- 
num Penticoſtes, aut feſti Martini precedent. qualibet haereditaria ſeu 
irredimabili alienatione per dictum Franciſcum Scot ſuoſque prædict. 
terrarum aliorumque ſupra mentionat. vel aliquarum partium earund. 
faciend. Et f contigerit nos, noſtroſque prædict. non accipere dict. 
oblationem, tunc licebit dicto Franciſco Scot, ſuiſque præſeript. vendere, 
alienare, aut diſponere bzreditarie & irredimabiliter, cuique alio = 
eee 
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© ſonae vel perſonis, ille aut illi videbuntur expediens, eaſdem totas 
© terras aliaque (upraſcript. aut aliquam partem earund. et hoc fine con- 
ſenſu noſtro noſtriſque praediR. ad hoc impetrand.; ac etiam fi contige- 
rit dict. Franciſco Scot ſuiſque prædict. aliquo tempore futuro, vendere; 
alienare, aut diſponere hæreditarie et irredimabiliter cuique perſonæ 
aut perſonis, terras aliaque ſupraſcript. aut aliquam partem earund. fine 
aviſamento et conſenſu noſtro noſtriſque præſcript. ad eandem in ſcripto 
obtento aut ante aliquam oblationem, fic nobis noſtriſque prædict. ut 
ſupra faciend. ad recipiendum et emendum eadem fuper pretium ſupra 
« ſpecificat. tunc omnes tales hæreditariæ et irredimabiles alienationes, 
« diſpoſitiones, et jura, inteofamenta, et ſecuritates per dict. Franciſcum 
« Scot ejuſque prædict. in et ad favorem dict. aliis perſonæ ſeu perſonis 
earund. terrarum aliorumque ſupra nominat. fic concedend. una cum 
hac praeſenti charta noſtra et infeofamento deſuper ſequend. poſtea 
* nullius erunt roboris aut effectus, ac ſi eadem et hæc charta noſtra 
* nunquam data nec conceſſa fuifſent, et nullitas ejuſdem admitten. et re- 
© cipiend. per modum exceptionis ſeu replicationis, abſque ulla judiciali 
« declaratoria, ſeu juris proceſſu, deſuper ſequen.” $ 

Thomas Thomſon having acquired right to two adjudications led a- 
gainſt James Scot, the ſon and heir of Francis, firſt obtained a decreet of ex- 
piry of the legal, and afterwards irredeemable diſpoſitions from James's 
repreſentatives, upon payment to them of a certain ſum of money. 

Thomas Thomſon having conveyed the lands in truſt for certain pur- 
poſes to the chargers, inſiſted for a charter without the clauſe above 
| narrated, as falling under the act the 2oth of Geo. II. Lord Hopeton, as 
curator to the Marquis of Annandale, preſented a bill of ſuſpenſion ; 
and it having been remitted to the Lord Pitfour Ordinaty to diſcuſs the 
reaſons on the bill, his Lordſhip took the cauſe to report upon informa- 
tions. 

Argued for the ſuſpender. The act the 20th of Geo. II. as it depri- 
ved ſuperiors, without their conſent, of certain rights and privileges 
which they had acquired either by the eſtabliſhed law of the country, or 
expreſs covenant, muſt be conſidered as a correctory law, in the ſtricteſt 
ſenſe; and therefore is not to be extended to any caſes not expreſsly 
provided for. It is clear, the clauſe in queſtion does not fall under the 
words of the ſtatute, which only mentions clauſes de non alienando, fine 
conſenſu ſuperiorum ; but here there is no prohibition toalienate, without 
the ſuperior's conſent. Neither does it fall under the intention. The pre- 
amble bears, that it was only meant to take away ſuch rights as were 
more burdenſome to the vaſſal, than beneficial to the ſuperior. A pro- 
hibition upon the vaſſal to alienate, without the ſuperior's conſent, was 
evidently of this kind ; for, however it might add to the ſuperior's feudal 
ſtate and authority, or put it in his power to diſtreſs his vaſſal, it could 
not be the ſource of any real or ſolid benefit to himſelf. The clauſe in 
queſtion is of a very different kind. By it the ſuperior reſerves to him- 
ſelf a ſubſtantial patrimonial intereſt, viz. a right to redeem the lands, in 
caſe the vaſſal ſhall incline to diſpoſe of them. This muſt be confider- 
ed as a part of the price originally paid for the feu, as no doubt the vaſ- 
ſal would have paid a higher conſideration for his right, had it not been 
burdened with this condition. Had the ſuperior reſerved an abſolute 
right 
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right of reverſion, there would have been no pretence for bringing the 
clauſe under the act; and it cannot alter the caſe, that the reverſion is 
conditional. Beſides, the act was only meant to relax the connection 
between ſuperiors and vaſſals, but the clauſe is by no means peculiar to 
that connection. It may take place in a contract between any two per- 
ſons whatever, and in fact the pactum de retrovendendo et jus mgorungus, 
were.known in the Roman law, before the feudal cuſtoms had exiſtence, 

Contended for the chargers. The ſcope of the act was not ſo limited 
as the ſuſpenders maintain. The country had ſuffered much from that 
dependence and ſubjection vaſſals were by the ancient law kept in to 
their ſuperiors. It was the purpoſe of the legiſlature to put an end to 
this dependence, and to diſcharge every clauſe in feudal contracts, that 
might have that tendency. Hence, though in the preamble, mention is 
only made of ſimple prohibitions to alienate without the ſuperior's con- 
ſent, yet the ſtatutory part diſcharges, in general, all prohibitory clauſes, 
reſtraining the power of alienation. The clauſe in queſtion is certainly 
one of that kind. Indeed, when the circumſtances are attended to, the 
effect of it will be found the ſame as of a {imple prohibition to alie- 
nate without the ſuperior's conſent. The price at which the vaſſal'muſt 
offer the lands to the ſuperior, is but 20 years purchaſe of the preſent 
rent. Now, as the vaſſal never will offer his lands to the ſuperior, at 
this rate, more eſpecially, as by wadſetting, or granting heritable ſecu- 
rities, he may command a larger ſum ; ſo the lands never will be ſold, 
unleſs the vaſſal, in terms of the other alternative of the clauſe, obtain 
allowance from the ſuperior to ſell them to another. The ſame view of 
the caſe ſhows, that it cannot be ſaid, That any patrimonial intereſt a- 
riſes to the ſuperior from this clauſe, and that it is indeed, in the words 
of the ſtatute, a clauſe more burdenſome to the vaſſal, than beneficial to 
the ſuperior. | 

Replied for the ſuſpenders : It is clear from the ſtatute, that it was 
only meant to diſcharge the expreſs prohibitions to alienate without the 
ſuperior's conſent. Upon the charger's conſtruction, it would even cut 
down the ſtipulations for doubling the feu-duty, or paying a year's rent 
upon the entry of a ſingular ſucceſſor ; for theſe are, in a certain degree, 
reſtraints upon alienations. The riſe of the value of the land ought 
not to have any weight. This is accidental, and the lands might have 
ſunk in their value, as well as riſen. | 


The Lords found the clauſe did not fall under the ſtatute, and 
* remitted to the Lord Ordinary to proceed accordingly.” 


A. R. 
For the Chargers, Croſbie. For the ſuſpenders, Mr Selicitcr. 


No 


No. LXIII. — 1967. 
HELEN STEVENSON 


Againſt 
COLLUHOUN GRANT. 


Competition betwixt an arreſting creditor, who had obtained a warrant 
to ſell the goods arreſted, and a creditor who afterwards poinded. 


ELEN STEVENSON arreſted in the hands of Charles Stewart 
ſome houſhold-furniture, belonging to James Stewart his father 
the common debtor, and Charles Stewart deponed, that there was ſome 
houſhold-furniture in his hands, which belonged to the common 
debtor. | | 

The Lord Pitfour, before whom the forthcoming depended, granted 
warrant, authoriſing the judge-ordinary to diſpoſe of the furniture ar- 
reſted, by way of public roup, he always making intimation thereof, 
eight days before the roup, and the ſale to be reported to his Lordſhip ; 
but, before the ſale could be made, Colquhoun Grant executed a poind- 
ing, and carried off the whole goods. 

A proceſs was raiſed by Helen Stevenſon, founded upon her diligence 
above narrated, againſt Grant, for having him found liable for the 
value of the goods, as they ſhould be proved to have been worth, at the 
time of the poinding ; the Lord Ordinary © Suftained the defence upon 
© the execution of poinding, and aſſoilzied the defender. 

In a reclaiming petition for Helen Stevenſon, in which, from the 
dates of the different ſteps of procedure it appeared ſhe had not been in 
mora, it was pleaded, That an order by a judge to roup arreſted goods ought to 
be held equivalent to a decreet of forthcoming, when a ſum of mon 
is arreſted ; and therefore, unleſs a mora had intervened, which could 
not be alledged, that the furniture could not be carried off by a poind- 
ing, while ſhe was in curſu diligentiae. It was alſo argued, that as the 
order for the ſale of goods when arreſted, was the method chalked out 
by law, for making them effectual to the arreſter, it followed of courſe, 
that, after a decreet for ſelling ſuch goods was pronounced, the property 
of the former owner as to the zp/a corpora was at an end, nothing re- 
maining in him but a claim againſt the perſon authoriſed to ſell the 
goods to pay him any balance that remained after ſatisfying the arreſt- 
er; and therefore a poinding of theſe goods was totally inept, the pro- 
perty of them not being in the common debtor ; and, in ſupport of the 
above doctrine, Lord Stair p. 392. F. 38. and p. 394. §. 42. was ap- 
pealed to, as alſo the deciſions, November 8. 1680, Stevenſon contra 
Paul; February 19. 1717, Stark contra Ramſay; and February 13. 1735, 
Muirhead contra Corry ; in the laſt of which caſes it was ſaid, that the 
preciſe point in iſſue had been determined, 
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Anſwered for the defender. It is a principle firmly eſtabliſhed in law, 
that, in competitions, it is the firſt compleat diligence that gives the pre- 
ferable right; and, more particularly, that, as arreſtment is but an in- 
choate diligence, it does not ſtop a poinding. of the goods arreſted; 
and fo it is particularly laid down by Stair, ib. 3. tit. 1. \ 37. and 42. 
and Bankton, vol. 2. fol. 264. F 64. And, if that principle was juſt, it 
was impoſſible that the warrant to ſell the goods arreſted could poſſibly 
be deemed equivalent to a decreet of forthcoming, as that order was but 
a preparatory ſtep towards obraining ſuch decreet. Therefore it 
was a miſtake to ſtay, that the property of the zp/a corpora of the move. 
ables was transferred from the common debtor to the arreſtee, by ob- 
raining the warrant authoriſing the ſale of the furniture; it might ag 
well be ſaid, that the execution of the ſummons of forthcoming had 
that effect, which it was impoſſible to maintain; and, even ſuppolng 
the goods had actually been fold, without any poinding having inter- 
veened, it was pleaded, That it would have been neceſſary for the peti- 
tioner to have obtained a decreet of forthcoming, to transfer the price 
to her in right of her 8 as come in place of the goods them- 
ſelves ; which plainly ſhewed, that the diligence was not compleated, 
and therefore that the defender's poinding ought to be preferred. And 
as to the deciſion in the cafes of Stark againſt Ramſay and Muirhead 
contra Corry, it was anſwered, That they were not ſimilar to the preſent 
queſtion. In the firſt caſe, the goods were carried off in manibus curiae, 
and in the very inſtant they were appretiating ; and, in the ſecond caſe, 
the competition enſued betwixt two diligencesthat were both 1 incompleat, 
no actual poinding having ever been executed. 


* The Lords altered the Lord Ordinary” s interlocutor, repelled the 
defence founded on the execution of  poinding, and remitted to 


the Ordinary to proceed accordingly.” 
J. S. er. 


Accor Swintgy tertius. Alter Lockhart. 
Na. LXIV. 
FAMES THOMSON 
Againſt 
ELIZABETH WRIGHT. 


In a proceſs of damages for breach of promiſe of marriage, the a f 
the defence was reſtricted to three years. 


* a proceſs brought at the inſtance of James Thomſon againſt Eliza- 
beth Wright for breach of promiſe of marriage, and for damages 
thence 


1 


thence ariſing, the defences pleaded for her, and offered to be proved, 
were three: 1mo, The purſuer had paſſed himſelf for a man of ſub= 
ſtance; whereas he was a bankrupt. 2do, He was a ſpendthrift, a 
drunkard, debauched, and excommunicated. 3t:z0, He was impotent, 
trom being caſtrated. The ſheriff repelled the defence founded on 
Thomſon's irregularity ; but allowed a proof of the bankruptcy and ca- 
ſtration. Wright having applied by bill of advocation againſt the ſhe- 
riff's interlocutor, the Lord Ordinary refuſed the bill, but remitted to 
the ſheriff, with an inſtruction, to allow her a proof of all the facts ſet 
forth in her defences ; to which interlocutor, on a reclaiming bill and an- 
ſwers, the Lords adhered, limiting the proof of character to three 
years. 


J. S. ter. 
Actor, Cha. Brun. Alter, M*Laurin. 
No. LXV. A July 1. 1967. 
ELIZABETH and MARTHA ROLLANDS, 
Againlt 


RICHARD ROLLAND. 


A deed figned by two notaries, but at different places, and before diffe- 


rent witneſſes, found not valid, nor ſupportable by a proof of bomolo- 
_ gation, 


EoRGE ROLLAND having purchaſed ſome heritable ſubjects, took 

the diſpoſition thereof to himſelf andWis wife in conjunct fee 

and liferent, and to the heirs lawfully procreated, or to Wprocreated, 

© betwixt them, in fee.“ After his death, Richard Rolland, his eldeſt 

ſon, obtained a charter of confirmation of the diſpoſition, and a pre- 

cept of clare from the ſuperior, and was infeft, and died in poſſeſſion of 
the heritage in the year 1760. 

Richard Rolland, his ſon, ſucceeded to him, and, in right of his 
apparency, continued the poſſeſſion, and uplifted the rents until the year 
1764, when the tenants having refuſed to make any further payments, 
he brought an action againſt them. 8 

In that action compearance was made for Elizabeth and Martha Rol- 
lands, his aunts, who produced a ſeiſine in their favours of two thirds 
of the ſubjects, dated March 1764, proceeding on a diſpoſition, dated 
28th September 1750, granted by George Rolland their father, diſpo- 
ning the ſubject to them, and to Richard, their brother, equally; and 
thereupon they craved preference to two thirds of the rents. 


The 
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The chief objection ſtated by Richard Rolland againſt the diſpoſition 
and ſeiſine produced, was, That being ſigned by two notaries at different 
times and places, and before different witneſſes, it was void by the act 
1579. The Lord Ordinary repelled the defence proponed for the 
« defenders, founded on the diſpoſition to the tenement granted by 
George Rolland to them, and decerned the tenants to pay the rents to 
Richard Rolland.” 

Elizabeth and Martha Rollands reclaimed, and pleaded, That the act 
of parliament 1579 having been made ſolely with a view to prevent 
forgery, it did not appear to be neceſſary that the ſubſcription of the 
two notaries and four witneſſes ſhould be adhibited wnzco contextu, in 
order to authenticate the deed ; the ſubſcription of one notary and two 
witneſſes at one place, and another notary and two witneſſes at another 
place, it was ſaid, made the notaries co-notaries, and the witneſſes co- 
teſtes to the ſame fat, which ſufficiently verified it, and took off all 
ſuſpicion of forgery. 2do, It was offered to be proved, that George 
Rolland had often acknowledged the deed in favour of his daughters to 
be his deed ; and it was contended, that ſuch acknowledgement, if pro- 
ved, was ſufficient to remove the objection ſtated againſt it. And, 3, 
it was urged, That, as the diſpoſition to the ſubject, which was trifling, 
was taken to the heirs of the marriage in fee, the ſame, by that deſti- 
nation, fell to be equally divided amongſt the children of the marriage; 
and, in ſupport of that argument, the caſe of Andrew Scott, determi- 
ned in the year 1760, was appealed to. 

Anſwered for Richard Rolland: That the argument uſed for his aunts 
was directly in oppoſition to the words of the act of parliament 1 579, 
and all the deciſions that had ever followed upon that act. The act it- 
felf requires, that the two notaries ſhould ſubſcribe, and four witneſſes 
ſhould be preſent, at the ſame time, otherwiſe the writ to make no faith; 
and, agreeable thereto, it has always been ſo decided; Dictionary, 
voce Writ, 2do, Upon ſuppoſition that the deed executed by George 
Rolland was not valid, it was anſwered, That a proof of his having 
acknowledged it to bg, his deed would have no effect. The law 
has appointed certain Wquiſites to be obſerved by every perſon who 
transfers hiMeritage in order to make that transference valid ; and if 
theſe requiſites are not complied with, the deed will be good for nothing, 
however it is afterwards acknowledged by the granter ; if a con- 
trary doctrine was to prevail, the conſequences are plain. Our whole 
ſyſtem of law, with regard to the formality of writings, would be over- 
thrown, which the wiſdom of ages has found neceſſary to require in the 
executing of deeds of importance. And, with regard to the laſt argu- 
ment, it was anſwered, That a proviſion of an heritable ſubje& to the 
heirs of a marriage undoubtedly carried that ſubject to the eldeſt fon, as 
heir of the marriage, excluſive of all the other children. The diſtinc- 
tion betwixt heirs of a marriage and children of a marriage is now well 
underſtood in our law. When an heritable ſubje& is provided in a con- 
tract of marriage to the heir of a marri:ge, the law points out the eld- 
eſt ſon to be the heir; in the other caſe, tne maker of the deed excludes 
the legal ſucceſſion, and the younger children are admitted to an equal 
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ſhare ; and it was ſaid that the caſe of Scott did not contradict the doc- 
trine, hecauſe it was circumſtantiate. 


The Lords adhered.” 
i J. 8. ter. 
Actor, M. Queen. Alter, Geo. Cactbusn. 
No LXVI. Fuly 22. 1767. 
FOHN LAYCOCK of Bradford, in the County of Tork, 


Againſt 


THOMAS CLARK Leather-Caſe- maker in Edinburgh, 


Execution for cofts awarded by a foreign decree. 


Homas CLARK, upon the ſuppaſition that he had diſcovered the 
art of manufacturing leather into ſnuff-boxes and pen-caſes, and 
likewiſe the methad of preparing it ſo as to make it fit for theſe 
ſes, obtained a patent in 1756, under the uſual condition, that it ſhould 
« be null, if it ſhould appear contrary to law, prejudicial to his Majeſty's 
ſubjects in general, or that the ſaid invention was not a new inven- 
« tion as to the public uſe and exerciſe of it in England.” Fx 

Laycock having made and ſold ſnuff-boxes and pen-caſes of the ſame 
kind with thoſe made by Clark, Clark ſued him in an action of treſpaſs 
upon the caſe before the court of King's-bench ; and the queſtion having 
been remitted to a jury, Laycock produced evidence, that theſe articles 
had been manufactured prior to the period when Clark faid the diſcov 
was made by him, upon which the jury returngd a verdict, finding Lay- 
cock ©* noways guilty of the premiſes laid to his charge.” | 

Upon this the court aſſoilzied LaycocE, and alſo 1 that the ſaid 
John recover againſt the ſaid Thomas L. 70 for his coſts and charges, 
* according to the form of the ſtatute in the like caſes made and provi- 

* ded.” „ 

Ik! be ſtatute referred to was ſaid to be the 23d Henry VIII. cap. 15. 
which enacts, That if, in an action upon the caſe, the plaintiff be non- 
ſuited, he ſhall pay coſts, and if he ſue in forma pauperzs, he ſhall ſuffer 
ſuch puniſhment as the court ſhall direct. 

Laycock having brought an action in this court againſt Clark, it was 
argued for Clark, That though, ex comitate, a foreign decree may be 
_ preſumed juſt, when ſuch decree is pronounced by the judge upon due 
conſideration of the merits of the cauſe, the caſe is very different where 
the decree is pronounced in conſequence of a foreign ſtatute, which e- 
_ naQs, that the plaintiff ſhall pay coſts, if non-ſuited, in all actions of a 
certain kind, and that without diſtindtion, whether there has been a 
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probabilis cauſa litigand: or not. Where the decree is the act of the 
judge himſelf, this court will not award execution of it, if it ſhall ap- 
pear to be unjuſt. But, in the preſent caſe, there is no room to inquire, 
whether the decree is juſt or not, and, to award execution of it, is in 
effect to give force to the ſtatute extra territorium. Suppoſe Thomas 
Clark had brought his action in the court of King's-bench in forma pau- 
peris, and that court had ordered him to be corporally puniſhed, either 
by impriſonment or otherwiſe, it will not be maintained that this court 
would have enforced ſuch decree. Vide Principles of Equity, p. 228. 
in fine ; and yet there ſeems no difference, as to the principle, between ſuch 
caſe and the preſent. 

| Anfwered for Laycock: The deciſion of the ſupreme court in one 
country is entitled to credit and authority with the ſupreme court of an- 
other country, unleſs it ſhall be proved to be unjuſt by him who oppoſes 
the execution of it. And it ought not to weaken the authority of the fo- 
reign decree, that it was agreeable to the ſtatutary law of that country, 
but the contrary. Whatever might have been the caſe, had the court of 
King's-bench ordered a corporal puniſhment to be inflicted upon Clark, 
no argument can be drawn from that to the preſent, where the queſtion 
is only of coſts, which cannot poſſibly be regarded as a penalty. 

24ly, Clark ought not to be heard to object againſt this decree, be- 
cauſe he himſelf was the provoker, and muſt be ſuppoſed to have ſub- 
mitted himſelf to the law of that country where he brought his ac- 
tion. 

3dly, He might have obtained redreſs in England, had he thought 

the decree unjuſt; he might have had a new trial ; he might have 
brought the cauſe before the twelve judges by a bill of exceptions ; or, 
he might have appealed to the houſe of Lords. 


© The Lord Kennet Ordinary repelled the defences pleaded for Clark, 
and decerned againſt him for the coſts awarded by the decree of 
the court of King's-bench.? 


Upon a reclaiming petition and anſwers, the Lords adhered. 
7 
| . is 
Ad. 7. Dalrymple. Alt. Lockhart. 


No LXVII. 


No. LXVII. July. 1767. 
LORD ELIB ANR, and others, 
Againſt 
Mr WILLIAM BAILLIE Advocate, and others. 
1. Title to purſue. 2. Effect of a declarator of wrritancy. 


HE purſuers having right to a leaſe of the concert-hall in the Ca- 
nongate, Edinburgh, and to the ſcenery, wardrobe, and furni- 

ture belonging to it, by contract aſſigned and transferred? theſe ſubjects 
to David Beatt and John Dawſon for L. 1000, whereof L. 200 was paid 
in hand, the remaining L. 800 was to be paid in ſums of L. 200 at dif- 
ferent periods; and the contract contained this proviſion. That, if any 
* of the ſaid termly payments ſhall run into another unpaid, that then 
the foreſaid aſſignation of the ſaid leaſe, and others foreſaid, ſhall be 
void, and the ſame, and whole benefit thereof, ſhall revert and re- 
© turn to the ſaid Patrick Lord Elibank, and others foreſaid, and their 
« foreſaids, to whom the ſame is in that caſe hereby conveyed, and who 
© are hereby declared then to have full power, brevz manu, without an 
«© proceſs of law, to diſpoſe of the premiſes of new, equally, and in the 
© ſame manner as if theſe preſents had never been entered into by the 
« ſaids parties: It being however hereby underſtood, that it ſhall be op- 
« tional to the ſaid Patrick Lord Elibank, and others foreſaid, to take 
the benefit of the ſaid irritancy and conveyance, or tack, and to pur- 
© ſue for the payments due, or that may fall due, in conſequence of theſe 
© preſents, as they may fee proper.“ The aſſignees became likewiſe 
bound not to remove the cloaths, &c. without conſent of the purſuers, 
avd to ſhow them annually to the purſuers ſafe and in good condi- 
tion. | N | | 

Upon the 24th January 1767, when Beatt and Dawſon were in poſ- 
ſeſſion in virtue of the contract, a riot having happened in the concert- 
hall, and conſiderable damage having been done to the ſcenery and fur- 
niture, the purſuers, with concourſe of the procurator-fiſcal, preferred 
a complaint to the ſheriff, charging the defenders with acceſſion to this 
riot, and concluding for damages, and a fine to the public. | 

The ſheriff having ſuſtained the title of the purſuers, the defenders prefer- 
red a bill of advocation to the Lord Auchinleck Ordinary, who pronounced 
this interlocutor : * Having conſidered this bill, with the contract between 
the proprietors of the concert-hall and Beatt and Dawſon, from which 
© it appears, that the ſaid proprietors, when making over the ſubjects to 
© Beatt and Dawſon, reſerved to themſelves a right of ſecurity on the 
ſubjects, which gives thein a right to inſiſt, that the ſubjects ſhall not 
be deſtroyed, and, if deſtroyed, ſhall be replaced; finds the proceed- 
* ings of the ſheriff produced, with the bill, agreeable to law; and there- 
* fore refuſes the bill.” 


Another 
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Another bill having been preſented to Lord Barjarg, it was by him 
reported to the court. | 

Pleaded for the purſuers : That they had a right to inſiſt in this ai. 
on as proprietors of the ſubjects; for, 1½, The aſſignment to Beatt and 
Dawſon was made under a ſuſpenſive condition, viz. that the price ſhould 
be paid at certain terms ; and this condition not. having been fulfilled, 
the property ſtill remained with the purſuers. 24, Suppoling the pro- 
perty to have been transferred, it had returned to the purſuers, in con- 
ſequence of the irritancy, which, by the contract, was to take place 29 
Jure, and therefore required no declarator, and, being conventional, was 
not purgeahle. 3&4ly, If the purſuers were not proprietors, they had at 
leaſt reſerved a right of fecurity over the ſubjects. To entitle a perſon 
to inſiſt in ſuch an action as the preſent, it is not neceſſary he ſhould 
| have the property of the ſubjects deſtroyed. It is ſufficient that he has 
ſuch an intereſt in them, that he is in danger of ſuffering a patrimonial 
loſs by the deſtruction of them. Many authorities from the civil law 
might be quoted to this purpaſe. V. IL. 17. L. 20. F. 1. F. ad l. Aquil. 
where it is expreſsly laid down, that the ac io ex L. Aguilia, was compe- 
tent to a bona fide paſſeſſor, and ta a creditor pignoratitius, and in the firſt 
caſe even againſt the true proprietor. From the ſeveral clauſes of the 
contract above xecited it ſeems clear, that the purſuers had at leaſt a right 
of hypothec, a real ſecurity over the ſubjects deſtroyed, which they ap- 
prehend entitled them to inſiſt that they ſhould not be deſtroyed, or, if 
deſtroyed, replaced, or the damage done to them repaired. 

Anſwered for the defenders : To the finſt, The property of the ſubjects 
was transferred to Beatt and Dawſon. If it had not, the irritant clauſe 
would have been unneceſſary. | 

To the 24, It is a miſtake that the clauſe importing an ip facto void- 
ance of the deed, could have any other effect than to make it voidable. 
The irritancy 1s clearly of a penal nature, and it 1s an undoubted rule in 
law, that penal irritancies, whether legal or conventional, cannot take 
effect without being declared, and that they may be defeated by an of- 
fer of payment any time before the decree is extracted, even where the 
irritancies are flipulated to take place zp/o facto, V. Stair's inſtit. B. 4. 
T. 18. Y. 3. Dict. v. Irrit. And fo it was found lately, Lord Rothes contra 
Shepherd, where it was expreſsly provided, by the tack, that it ſhould 
become ipſo facto void, if a ſecond term's rent ſhould fall due, while the 
lirſt ſhould be unpaid. | 

Beſides, a declarator was neceſſary in this caſe, that it might appear 
how accounts ſtood between the purſuers and the aſſignees, and whether 
the purſuers were to make choice of the alternative, of taking hold of 
the irritancy, 

To the 3d, No right, except that of property, or at leaſt, ſuch as 
produces a real action, affords a title to proſecute ſuch actions as the 
preſent. The action here inſiſted on, is preciſely the ſame with that 
founded upon the third head of the L. Aguilia, which, by the words of 
that law, was only given to the proprietor. This was indeed extended 
to a bona fide paſſeſſor, and creditor ex pignore; but their caſe was extreme- 
ly different from that of the proſecutors. A bona fide poſſeſſor was in all 
reſpects conſidered as proprictor, and had an utilis rei vindicatio. A cre- 
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ditor ex pignore had the act io guafe ſerviana which, with regard to him, 
had the ſame effect asa rei vindicatio. But there is no inſtance of this 
action being indulged to any who were not either proprietors, or had 
a real and actual hold of the goods damaged. 

The connection between the purſuers and affignees, cannot be con- 
ſidered in a more favc irable light than that between maſter and tenant. 
The maſter has an hypothec over his tenants effects to a certain extent, 
and, if he has actually ſecured them in virtue of the hypothec, may 
have a good title to ſue for damage done to them. But the caſe is different, 
where the maſter has only an option to attach. He has nat then eſta- 
bliſhed any connection with the goods; they are not in his poſſeſſion, 
nor at his riſque. This principle is remarkably illuſtrated by a deciſion 
in the caſe of a ſpuilzie of ſteelbow goods, which, it was found, might 
be proſecuted by the tenant only; Dict. /purlzie p. 389. 

But the purſuers had not even a right of hypothee over the goods 
ſaid to have been damaged, in this caſe; no ſuch right is expreſsly re- 
ſerved by the contract, nor is it neceſſarily implied in any of the clauſes 
of it. Indeed though it had been expreſſed, it would not have been ef- 
feual, it being an eſtabliſhed principle ia our law, Quad mobilia non 
habent ſequelam. 2 

Many inconveniences might follow from allowing ſuch actions as the 
preſent to be brought at the inſtance of thoſe, whoſe intereſt in the 
goods is only remote or conſequential. If, on the one hand, an abſolvitor 
in ſuch action ſhould afford to the defenders a res judicata againſt all 
the world, occaſion might be given to colluſive proſecutions, to the pre- 
judice of the perſon who has the direct intereſt, If, on the other hand, 
ſuch abſolvitor ſhould not afford a res judicata, a handle might be given 
for oppreſſion, by haraſſing the defender with endleſs law-ſuits. 

© The Lords remitted the cauſe to the ſheriff, with this inſtruction, 
© That he ſhould ſuſtain the objection to the purſuers title. 

The purſuers having, in the mean time, obtained a decree of declara- 
tor of irritancy againſt Beatt and Dawſon, preferred a reclaiming peti- 
tion, wherein they contended, that as, by this decree, it was found, that 
the irritancy had taken effect, and that of courſe the property had return- 
ed to the purſuers, ſo there could not now be any objection to their title. 

Anſwered for the defenders : As the effec of this irritancy was only 
to make the deed voidable, as was virtually found by the former inter- 
ſocutor; fo the irritancy can only be underſtood to take place from the 
date of the decree, or, at leaſt, from that of the ſummons of declarator, 
which was poſterior both to the riot and the commencement of this pro- 
cels. There are indeed ſome decrees of declarator, as declarators of 

property, aſtridion, immunity, and others, which, from their nature, 
have a retroſpect, becauſe they confer no new right, but only confirm 

one which was formerly debatable. But, in declarators of irritancy, and 
many others, the caſe is different. There it is the decree of the judge 
that transiers the property to the purſuer, and voids the right formerly 
veſted in the defender; V. Bankton, B. 4. Sect 6. F. 32.; Erſkine B. 4. 
Tit. 1. §. 26. Dict. v. Irritancy. Hence it follows, that, notwithſtanding 
this decree, the property of the ſubjects at the time of the alledged riot, 
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was in Beatt and Dawſon, and they only could proſecute for damages 
done to them. : 

But, though this decree were ſuppoſed to have a retroſpect, it cannot 
be founded on as a title for carrying on an action commenced many 
months before the decree was obtained. A perſon's title to carry on 
an action ought to be produced in initio litis; and, if it is not, the ac- 
tion ought to be diſmiſſed. It is not ſufficient that the purſuer acquire 
a title during the dependence of the proceſs, except only in the caſe of 
heirs and executors. In all other caſes, it is of no avail ; V. Dict. voce 
Title to purſue. 


The court, chiefly moved by the decree of declarator of irritancy, 
« altered, and refuſed the bill.” 


A. R. 
AR Coſmo Gordon. Patrick Murray. Alt. Blair. II. Campbell. Wight, et alii. 


No. LXVIII. July 31. 1767. 


Colonel FOHN BLACKWOOD, and others, 
Againſt 
FOHNHAMILTON and others. 


When the diuiſion ought to take place in a judicial ſale of a bankrupt's 
eftate ? 


ICHARD, Lord Maitland, granted an heritable bond over his lands 
of Dudhope to Mr Robert Miln of Barnton, by whom it was 
conveyed to Sir George Hamilton of Tullyallan. Sir George again con- 
veyed it to Sir John Halyburton and others his creditors, who were in- 
Feft upon it in 1709. Sir George likewiſe conveyed it to Sir Archibald 
Flemyng of Farm, who was infeft 1706 ; but the ſeifine remained in 
the regiſter- office many years unknown. Blackwood of Pittreavie being 
creditor to Sir Archibald Flemyng, inter alia, adjudged from him this 
heritable bond. WS | | 
Lord Maitland having been debtor alſo to John Pate and William 
| Paton, they ſeverally adjudged the lands of Dudhope in 1690. | 
In 1735, a proceſs of ranking and ſale of Lord Maitland's eſtate was 
brought in name of Janet Hepburn, one of two heirs-portioners of John 
Pate ; and, in 1741, a decree of ranking was pronounced, preferring the 
repreſentatives of the creditors-diſponees of Sir George Hamilton, who 
were infeft in 1709 primo loco, and Janet Hepburn and Thomas Paton, 
the repreſentative of William Paton the other adjudger, ſecundo loco, et 
part paſſu ; and finding, that as the ſums due to the creditors-diſponees 
of Sir George Hamilton would more than exhauſt the ſums in the he- 


ritable bond and infeftment, there was no place for ranking Mr Black- 
wood. 


This 
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is decree was extracted, and the eſtate fold in 1744, at a price 
which fell ſhort of the ſums due upon the heritable bond. 

Sir Archibald Flemyng's ſeiſin having been afterwards diſcovered; 
while great part of the price remained in the hands of the purchaſer, Mr 
Blackwood brought a reduction of the ranking and fale, upon two 
grounds: Imo, That Janet Hepburn the nominal purſuer was dead be- 
fore the commencement of that proceſs; and therefore the whole pro- 
ceedings were void. 2do, That the diſponees of Sir George Hamilton 
were preferred upon the ſuppoſition, that their infeftment in 1709 was 
the firſt ; whereas it now appeared, that Sir Archibald Flemyng was in- 
feft before ; and, therefore, that Pittreavie ought at leaſt to prevail in the 
reduction, fo far as to obtain his proper place in the ranking. 

The Lords ſuſtained the reaſons of reduction, ſo far as to admit Mr 
Blackwood to his proper place in the ranking ; but found that the pro- 
ceſs having been raiſed in the name of a perſon that was dead, did not 
affect the decree of ſale. 

A remit having been made to an accomptant to make out a ſcheme 
of diviſion, a queſtion occurred, whether the diviſion ought to take place, 
as at Whitſunday 1744, the term of the purchaſer's entry to the lands, 
or as at the time the account was made out ? If the firſt, then the price 
was exhauſted by the ſums due upon the heritable bond, owing to the 
accumulation of a great number of paſt years intereſt. If the laſt, then, 
after payment of the principal ſums and intereſts due upon the heritable 
bond, there remained about L. 20000 Scots for the payment of the 
poſtponed creditors, the repreſentatives of Pate and Paton the adjudgers. 

This queſtion having been taken to report by the Lord Pitfour Ordi- 
nary, it was pleaded for the poſtponed creditors, That as, in general, it 
is equitable, that creditors ſhould receive a rateable proportion of their 
debtor's effects, where theſe are inſufficient for payment of his whole 
debts ; ſo here the creditors under the heritable bond ought not to be al- 
lowed to ſweep away the whole price by their accumulations, while 
the poſtponed creditors do not get payment of any part of their 
principal ſums, unleſs there be ſome poſitive law, or fixed principle of 
law, to the contrary. It has indeed been cuſtomary, where the pro- 
ceedings have been regular, to make the diviſion take place at the term 
when the price becomes payable by the purchaſer ; but there does not. 
appear any law for this; and therefore that rule ought not to be extend- 
ed further than the practice has already gone, and eſpecially to caſes, 
where, as in the preſent, the whole proceedings have been irregular. 
The regulations 1695 require, that there ſhould be an extracted decree 
of ranking before the ſale ; but here the proceedings having been null, 
there was ſtrictly no decree of ranking. The ranking was not finally 
ſettled till the iſſue of Mr Blackwood's reduction. It ſeems therefore 
more agreeable to the ſpirit of theſe regulations, that no effect ſhould be 
given to the fale; and, though the poſtponed creditors are willing that 
the ſale may be good to the purchaſers, yet they are entitled to plead, 
that it ſhall not have the effect to regulate the diviſion of the price. 
Neither ought it to have any weight that the court has found the 
irregularity of the proceedings did affect to the decree of fale; 
for theſe proceedings being, in ſtrict law, undoubtedly null, this 

was 
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was only ex nobili officio, which neither is in practice, nor ought to be, 
exerciſed to the prejudice of third parties. 
Anſwered for the creditors ranked upon the heritable bond: It is al. 
lowed to be the practice to make the diviſion take place at the time the 
rice becomes payable by the purchaſer. It is a miſtake that there is ng 
Lou for this: It is founded in the cleareſt principles, and indeed in the 
nature of the thing. The ſcheme of diviſion, at whatever time it is 
made, is no more than the application of the rules eſtabliſhed by the 
decreet of ranking. The purchaſer immediately upon the ſale becomes 
debtor to the creditors for their proportion of the price. The debts, 
therefore, are accumulated at that period, for this reaſon, that the annu- 
alrents of the price muſt belong to the fame perſon who has a right 
to the price itſelf; It is upon this principle that a debt is accumu- 
lated by a decree of adjudication, the creditor thereby coming to have 
a right and intereſt in the ſubject adjudged to the amount of his debt. 
For the ſame reaſon, if a debt bearing intereſt be aſſigned in ſecurity of 
another not bearing intereſt, the laſt will bear intereſt againſt the ce- 
dent from the date of the aſſignation; 25th January 1699, Inglis contra 
M*Morran. In this view, it is of no conſequence whether the ranking 
ſhall be ſuppoſed to have been before or after the ſale; for, even on the 
faſt ſuppoſition, the ſcheme of diviſion would, upon the above principle, 
be made out as at the date of the fale, and the debts accumulated from 
that period; as was found in the caſe of a judicial fale by an appa- 
rent heir; Drummond contra Angus, 1754. 
As to the argument from the ſuppoſed nullity of the decree of rank- 
ing, it is anſwered, That, whatever challenge might have lain a- 
gainſt that decree, ſuch challenge was not competent to the poſtponed 
creditors. The heritable bond was undoubtedly preferable ; and, as 
that was more than ſufficient to exhauſt the price at the time of the de- 
cree, the poſtponed creditors had no intereſt ; and therefore, by the re- 
gulations 1695, could not have been heard to challenge it. The after 
. queſtion with Pittreavie was only among the creditors of Sir George Ha- 
milton claiming under the heritable bond, with which the poſtponed 
creditors of Lord Maitland had no concern. Thoſe having intereſt in the 
heritable bond might, notwithſtanding any diſpute among chemſelves, have 
applied the whole price immediately, and then there could not have been 
place for the preſent queſtion. In a word, the caſe falls to be viewed in 
the ſame light, as if, after the ſale, the intereſt of any of the creditors 
had been affected by diligence in the hands of the purchaſer, which it 
is clear could not have brought any advantage to the poſtponed credi- 
tors, | | 
It might likewiſe be obſerved, that there is an inconſiſtency in the plea of 
the poſtponed creditors. At the ſame time that they allow the decree to be 
good to the effect of creating the fund, which is the ſubject of diſpute, 
they maintain that it is null, in order to appropriate that fund to them- 


felves. 
© The 
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* The Lords found, that the creditors in the right of the heritable 
bond ought to be ranked in the ſcheme of diviſion, primo loco, 


upon the price of the lands for the principal ſum and annualrents 
* thereof due at Whitſunday 1744, the term of the purchaſer's 
© entry, accumulated at that term into a principal ſum.” 


| A.R. 
For the creditors in right of the heritable bond, M*Queen. Alt. Dav. Dalrymple, ſen. 
et Advocatus. ; 
No. LXIX. December, 1 5. 1767. 


ANDREW.WAUCHOPE of Niddery, 
Againſt. 


ARCHIBALD HOPE. 


The act 1555, with regard to wariungs, does not apply to coal-works. 


R HOPE having acquired right to a tack of the coal of Niddery; 
| M which expired at Martinmas 1767, Mr Wauchope, in ſpring 
that year, executed a warning againſt him, and brought a eſs of re- 
moving; but the warning having been informal, Mr Hope was aſſoilzied. 
Mr Wauchope having brought another proceſs of removing in October, 
not founded upon the warning, * the ſheriff ſuſtained the defence pled for 
* Mr Hope, of the purſuer's having neglected to take the proper ſteps for 
getting him removed either in terms of the act of parliament « or act of 
* {ederunt, and aſſoilzied. 

Mr Wauchope preſented a bill of advocation, which, with the an- 
ſwers, was taken to report by the Lord Ordinary. 

Pleaded for the purſuer : That the act 1555 only applies to rural fab- 
Jes. Prior to the act, removings from lands were very ſummary ; 
the proprietor broke a wooden ſpear before the tenant's door, and told 
him he was to remove. This might have been done upon the term-day, 
and followed by a brev: manu ejection, which muſt often have brought 
great diſtreſs and inconvenience to tenants of lands. It was to obviate 
this that the ſtatute was enacted. Hence, the ſtatute has been conſider- 
ed by all the writers on our law as reſpecting rural ſubjects only; Craig, 
J. 2. D. . F 18.; MfKenzie's obſervations ; Stair, J. 2. 1. 9. Y 39. and 
42.; and Lord Bankton, v. 2. p. 110. It is alſo upon this conſtruction 
of the ſtatute that it has been found not to apply to removings from 
towers and fortalices ; Lady Salton contra Livingſton, quoted by Lord 
Stair, from, ſoap-works ; November 21. 1671, Riddel contra Zinzan, 
from houſes in the country ; 11th March 1756, D. of Queenſberry con- 
tra Telfer ; 19th December 1750, Lunden contra Hamilton; and there is 
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one eaſe mentioned by Lord Stair, ö. 2. 7. 9. $48. where it was found not to 


apply to à codl-work ; Laird of Woolmot contra Niddery. Inderd there 
feems leſs reafon for extending it to coal-works than any of the other 
caſes, "Tenants of houſes may be put to very great inconveniencies 
being removed or gefted without a warning. In foap-works, the te- 
nant may have quantities of ſoap and materials on hand, with a ſtore of 
caſks, and other utenſils, ſo that it may be a very great hardſhip upon 
him to be removed, when ided of a place whither he may tranſ. 
port theſe, and have them ſafely lodged. But, in a coal-work, not on- 
ly the machinery, but even the perſons who work at the coal, belong 
to the proprietor of the coal; ſo that the tackſman has nothing to remove, 
He has only to deſiſt from working the coal. 

Arfewered for Mr Hope: The ſtatute is quite general, and requires 
warning, according to the forms therein preſcribed, againſt the tenants of 
all poſſeſhons whatſemever. As there can be no doubt that coal-works 
are comprehended under the words, ſo they ſeem likewiſe to fall under 
the meaning of the ſtatute. The purpoſe of requiring theſe formalities 
in warnings, was to prevent the inconveniencies to tackſmen of eve 
kind by being obliged to quit precipitantly the ſubjects of their ſeveral 
tacks, The tackſmen of coal-works, beſides the bound coalliers, muſt 
have a number of other ſervants, and houſes for their ſervants, as is the 
caſe with the defender. The inconveniencies meant to be obviated by 
the ſtatute, therefore, muſt affect the tackſmen of coal-works as much as 
the leflces of any ſubject whatever. 

The purſuer alledges the ſtatute ought to be confined to rural fab. 
Jets. If by theſe is meant ſubjects connected with land which require 
the labour and induſtry of men to be beſtowed upon them, and produce 
a ſucceſſion of /rutFus naturales, a coal-work muſt be allowed to be a 
rural fiebjef# as much as any. If by a rural ſubjeQ is meant what is 
called a farm, this is directly in the face of the ſtatute, which expreſsly 
mentions mills and fiſhings. In any view, a coal-work is as much a 
rural ſubjeQ as any of theſe. 

The defender's conſtruction of the ſtatute is confirmed by the univer- 

ſal ſenſe of the country. It will not be denied that it is the invariable 
practice to uſe warnings in the form preſcribed by the ſtatute againſt the 
tackfmen of coal. Bs. 
None of the decifions quoted for the purſuer are ſtrictly analogous to 
the prefent, except that of Woolmet contra Niddery, which appears to 
have pro upon a wrong ratio decidendi. Hope, by whom it is 
collected, ſays, * It was fo found, becauſe, in coal-works, no terms are 
© confidered, but the fruits are reaped daily.” This would apply equally 
to the caſe of mills ; as to which, however, there is no doubt that a 
warning is neceſſary; It is ſubmitted, therefore, whether the authority 
of this ſingle deciſion ought to have more weight than the words of the 
ſtatute, and the ſenſe of the country with regard to its meaning, appear- 
ing from the univerſal practice. 


s The 


En 
The court wete of opinion, that the ſtatute did not uke place in re- 


movings from coal-works, and that no more was neceſſary than to give 
ney node, which had been done in this caſe. a 


« They remitted to the ſheriff to decern in the removing. 


A. R. 


No. LXX. December 19. 1767. 
Captain 7 AME S STEWART, 


ALEXANDER ROBERTSON Writer to the Signet. 


In reviewing the judgment of freeholdevs, the court of ſeſſion cannot re- 
cerve evidence which was not produced to the freeholders. 


T Michaelmas head-court 1767, Captain James Stewart claimed 

to be enrolled as a freeholder in the county of Forfar, upon the 
lands of Nevay ; and he produced a certificate from two commiſſioners 
of ſupply of that county, bearing, that theſe lands ſtood valued in the 


ceſs-books at L. 800 Scots. 


It was objected by Mr Robertſon, That the certificate produced does 
© not inſtru the valued rent of the lands claimed upon; that certificate 
is only evidence, that the lands which belonged to the Laird of Nevay, 
© in the pariſh of Nevay, are valued in the roll 1683 at L. 800 Scots ; 
but there is no evidence produced to the freeholders, that thele are the 
lands claimed upon.” 

It was ed for the claimant : That the certificate and old c&ſ. 
books produced inſtructed, that the lands claimed on were the lands 
which formerly belonged to the Laird of Nevay ; and it was faid; that 
the fact was notoriouſly known in the country. | : 

The freeholders refuſed: to enroll Captain Stewart, who complained 

to the court of ſeſſion ; and, along. with his petition and complaint, he 
produced a connected progreſs, which proved, that the lands he claim- 
ed upon were thoſe which had formerly to the Laird of Ne- 
vay, and ſtood in the valuation-roll and ceſs-books at L. 800 Scots. 

It was anſwered, in ſupport of the objection, That Captain Stewart 
had not produced to the frecholders ſufficient to ſatisfy any court, that 
the lands to which he had right were the lands entitled to the valuation 
he claimed; and that, although he produced to the court of ſeſſion 
ſufficient evidence to inſtruct that fact, it could not be received; as the 
only queſtion under the confideration of the court was, whether the 
freeholders did right or wrong in refuſing to ſuſtain the complainer*s 
claim upon the evidence before them? That, if the freeholders had jud- 
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_ ged properly upon the evidence produced to them, their judgment cauld 
not be overturned in conſequence of any new or additional proof, which 
had never been under their conſideration ; and therefore the writings pro- 
duced along with Captain Stewart's complaint could not be received. 


The Lords, having heard this petition and complaint, with the an- 
© ſwers thereto, and writs produced, find, That the freeholders did 
right in refuſing to inroll the petitioner at laſt Michaelmas; and 
therefore diſmiſs this complaint,” &c. 


Captain Stewart gave in a very full petition againſt this interlocutor, 


which was refuſed without anſwers. 
| Ai E, 
For Captain Stewart, M*9Queen, Hay Campbell, &c. 
For Mr Robertſon, Lockhart, Rae, Alex. Elphinflon, &c. 
December 24. 1767. 


WILLIAM PULTNET, and others, 
- A Al ſt 


Sir, JOHN GORDON, and others, Conimiſfioners of Supply for th 


Any private commiſſioner of fupply may call a meeting of the commſ+ 
feoners where there it no conveener. | 


I a general meeting of the commiſſioners of ſupply for the coun- 
K ty of Cromarty, 3oth April 1765, they choſe Sir John Gordon 
conveener. | ä | | 

At a meeting upon the 2oth June, in conſequence of an adjournment, 
the commiſſioners elected Charles Urquhart of Braclangwell conveener, 
and adjourned to the 8th of October. | 

Sir John Gordon having obtained ſuſpenſion of the proceedings at 
this meeting, and particularly of the nomination of Mr Urquhart as 
conveener, called a meeting upon the 12th September, when the valua- 
tions of certain lands in the county were divided, | 
Mr Pultney brought a reduQtion of theſe diviſions, upon this ground, 
among others, that they were made at a private meeting, not called by 
any authority, Sir John Gordon, at whoſe deſire the commiſſioners were 
_ aſſembled, having been diveſted of the office of conveener. 

Sir John Gordon anſwered : I/, That the commiſſioners could not 
arbitrarily ſuperſede him; and, 2dly, That the ſuſpenſion of the nomi- 
nation of Braelangwell had the effect to reinſtate him in the office. 8 

. « The 
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The Lord Ordinary having taken the. cauſe to report, the court were 
unanimoully ofr opiaĩon, that the commiſſioners- might remove their 
conveener at pleaſure. 2% That Sir John was not reinſtated by 
the ſuſpenſion ; but repelled the reaſons of reduction, upon a ground 
which had not been ũn the view o the parties, viz; that + where-there is 
no conveener, any private commiſſioner may call a nieeting. 

Mr Pultney, in a reclaiming petition, contended, That a meeting 
could nat in any caſe be called by a private commiſſidner upon the fol- 
lowing topics: 1/, From the tenor of the whole ſupply- acts, from firſt 
to laſt, it is evident, that the legiſlature never underſtood, that the com- 
miſſioners had the power of aſſembling themſelves. Originally, con- 
veeners were expreſsly named in the act; afterwards a certain day was 
appointed for their firſt meeting, which day the ſheriff, was to intimate 
to them; and, after the firſt:meeting, they were empowered to adjourn 
themſelves, and chuſe their own conveener, who might likewiſe afſem- 
ble them occaſionally. 2dly, This- has, alſo been the ſenſe of the coun- 

. Except in one or other of thoſe ways, it has hitherto been under- 
ſtood, that the commiſſioners. could not be aſſembled; and there is not 
one inſtance of their aſſembling themſelves, or of a meeting being cal- 
led by. a private commiſſioner. The, deciſions, of, the,court haye.alſa 
proceeded upon the ſuppoſition, that no ſuch thing could be done. In 
the Dictionary, voce Commiſſioners of Supply, is a cafe reported in theſe 
words: In a competition, which of two perſons was duly elected col- 
* leter af the land-tax, for. the ſhire,of, Cayhnely,, it, way; found; that, 
* after, elapſing, of, the:day, appainted. by, act of- paxliament, the ſheriff 
„of, the. ſhire-was. the prager- porſan to appaint, another: diet; for the- 
cammiſſioners of ſupply their, firſt- meeting; 36; Jaly+ 1729. Sinclair, 
contra Sinclair.” In that, caſe there could have-heen no. difficulty, if; a; 
meeting might have. been called. by, any, pri vate commiſſioner ; but the 
court: ſeems. to. haye been, of; a. different opinion, and that, it- was neceſ- 
ſary: they. ſhould he: aſſembled. for the. fixſt. męeting byr the ſheriff}, 34h. 
Giving. ſuch. power, to private. commiſſioners. would. he highly inexpedi-. 
ent:; it, might, introduce great confuſion, into the buſingſs, of, the coun-. 
ty; one commiſſioner might call a meeting- to-day, anqther tg-mor=: 
row; and, as there is no fixed rule with. regard! to the notification, their, 
intimations might he contrived; in ſuch; a manner, as to, reach only their 
particular. friends, ſo, that one ſat of commiſſioners, might be conſtantly 
undojog: what angther had dpne, and- preſeribing rules, with. rſpect to. 
the bulineſs,of: the county, diametrically. oppoſite and contradictory. to. 
each. other. In the diviſjon of: valuation, in particular, ſogh. a practice. 
might. he attended with the; moſt. unjuſt and opꝑpreſſixe conſęquences. 
It. is. for. this, reaſon the court has repeatedly. found, that ng, dixiſion. of: 
valuation, ſhould be held good, unleſs made either at a. general meeting; 
upon the day, mentioned in the act, or at an adjournment: from that 
meeting, or at a meeting ſummoned! by the conveener. | 

It was added, that there. appeared: no room for: the plea; ok neceſſity. 
In the agove mentioned. caſe, it was found, that the ſheriff might fill, 
appeint the firſt meeting after the day aſſigned by the act of parliament 
was elapſed. There ſeems the ſame reaſon why he ſhould interpoſe his 
authority to after meetings, where _ is no adjournment or oonveen- 
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er. At any rate, there can be no doubt that an application to this 
court would in all caſes be effectual. In the preſent caſe, the meeting 
ſtood only adjourned to the 8th of October. 


The Lords refuſed the petition, without anſwers.” 


A. R. 
Act. ay Campbell, M' Queen, et alii. Alt. Blair, et alii. 


No. LXXII. | January 2. 1768. 
WILLIAM DOUGLAS of Bridgetown, 


Againſt 
Captain ALEXANDER REID of Logie. 


W * neceſſary to be produced by a claimant to a court of free- 
| 1. 


T the Michaelmas head- court for the county of Forfar, in Octo- 
ber 1767, a claim was preſented for Captain Reid, for being in- 

rolled in the roll of freeholders for ſaid county; and the claim narrated 
the different titles founded on by the claimant, and, among others, the 
general retour of Thomas Stormont of Kinclune. 
When the claim and claimant's title-deeds came to be conſidered by 
the freeholders, the above mentioned retour was amiſſing; upon which 
it was objected, That the claimant could not be enrolled, in regard that 
Thomas Stormont's retour not being produced, which was a neceſſa 
of the claimant's progreſs, there was no proper evidence before the 
freeholders to ſhow that the claimant had right to the lands of Kinclune, 
part of the lands upon which he claimed. | 

Anſwered for Captain Reid: That not being able to be preſent at 
the meeting of the freeholders, he had lodged the whole title-deeds, and, 
among others, the retour now mentioned, in the hands of the ſheriff- 
clerk of the county, who was the notary that took his infeftment on the 
lands of Kinclune, with orders to lay his claim and titles before the 
meeting of freeholders. And the ſheriff-clerk, who had been elected 
clerk to the freeholders meeting, acknowledged, in preſence of the free- 
holders, that the retour was lodged. with him, and that he had it in his 
hand the morning of that meeting, and imagined he had brought it in- 
to court with him, although he could not then find it. 

The majority of the freeholders were of opinion, that the objection 
ought to be repelled ; and Captain Reid was accordingly added to the 
roll. - 


Mr 


= 


Mr Douglas complained of this judgement of the freeholders, to the 
court of ſeſſion, and pleaded, That, by the ſtatute of the 16th of 
IL it was expreſsly required that every claimant ſhould produce the 
titles and vouchers of his qualification to the freeholders ; and, as in 
the preſent caſe, Captain Reid had not produced the retour he founded 
on, which was a moſt material part of his title-deeds, as, without it, he 
could not connect his ſeiſine with the precept on which it proceeded, 
the charter and precept of ſeiſine, on which the claimant was infeft, not 
being conceived in favours of the claimant's author Thomas Stormont, 
but in favour of his father Alexander Stormont, ſo that Thomas 
Stormont could not have taken infeftment, in virtue of the pre- 
cept contained in that charter, without making up his titles by a 
ſervice ; and as he could not have taken infeftment, ſo neither could he 
convey or aſſign that precept to another, for the purpoſe of his being in- 
teft. The retour therefore was a neceſſary mid-couple for connecting 
the claimant's ſeiſine with the precept on which it proceeded, as with- 
out it the ſeiſine would have proceeded without a warrant, and the re- 
tour not being produced, Captain Reid the claimant could not be con- 
ſidered as having any title to theſe lands. | 3 | 

Anſwered for Captain Reid : That he lodged his whole title deeds with 
the ſheriff clerk of the county, to be produced to the freeholders, not 
being able to be preſent himſelf, all of which were accordingly produ- 
ced to the freeholders, this retour excepted, which the ſheriff-clerk ac- 
knowledged he had in his cuſtody the morning of the meeting ; that 
this retour not being produced, could not be fatal to his claim, as it was 
no more than a link in the title, to give right to the precept of ſeifine 
contained in the charter ; that, in the preſent caſe, the diſpoſition from 
Thomas Stormont, in favours of the claimant, proceeds upon a recital 
of the retour in queſtion, and mentions, that it was delivered to the 
claimant ; and which diſpoſition, with the charter and ſeiline, in which 
laſt the retour is likewiſe recited, being all produced to the freeholders, 
clearly inſtructed the claimant's right to the lands; and, as it was impoſſible 
the want of the retour could vary or alter the terms of the right, ſo its 
not being inſtantly to be found in the court of freeholders could be no 
ſolid objection to the claimant's inrollment, more eſpecially, as an extract 
of the retour from chancery is now produced in proceſs. 


The Lords ſuſtained the objection, that Thomas Stormont's retour, one 
of the title-deeds mentioned in the claim, and a neceſſary part of 
the reſpondent's progreſs, was not produced to the meeting of free= 
* holders; and find that the freeholders did wrong, in admitting 

Captain Alexander Reid upon the roll of freeholders, and ordain- 
_ © ed the ſheriff-clerk to expunge his name from faid roll. 


For Douglas, Jobn Swinton junior, and Andrew Croſbie, &c. For Captain Reid, 
Alex. Lockhart, and A. Elphinſlon, &c. | 


N. B. This judgement was reverſed upon an appeal. 


No 


(.. 166). 


Ne. LXXXIII. 


February, be 1568 
D 4F--D'DIC KSON" of Klbuchs, 


Aygainſt 
Tr HERITORS of the pariſb of Newlands. 


5 Sar of the-court of ſeſfiom; im judging-upon the proceedings of ecs 


courts. 


R Dickſbn had for many years been ſettled miniſter of the pariſh. 
of Newlands; but, in April 1767, the preſbytery of Peebles, 
upon an action wtnickf had been 9 before them, accuſing Mr Dick- 
ſott:of ſundry irregularities; pronounced a ſentence, depoſing him, from 
— office of he miniſtry ; and the heritors of the pariſh having refuſed” 
to pay* Mr Diekſorr his ſtipend; in regard of the abovementioned ſentence. 
off depoſition; and that another minifter had been preſented to the kirk 
by'the' patron; Mr Dickſon charged the Heritors with, horning, which 
* they ſtiſpended. 

33 came befote Lord Stonefleld as Ordinary, wherr it was 

r the'clarger, That the ſentence of depoſition, ſaid to be pro- 

28 the was void and null, in terms of the act of 

1686, cap. 3: and ſundry acts of aſſembly, not having been 
fiptied'by the moderator, or any of the members of the preſbytery; and 
farther, tliat the proceedings upon which the ſentence is ſaid to be found- 
ed, were ſo irregular and informal,. that no faith whatever could be gi- 
ven to them, or effect to the decree pronounced upon them. 

Anſwered for the ſuſpenders : The act of parliament 1686 relates on- 
ly to civil, but not to eccleſiaſtical judicatories ; that it was not the prac- 
tire of cturch-judicatories to fign tlicir ſentences; and, as an extract of 
theſtntence of depoſition under the hand of the preſbytery-clerk had been 
produced, the ſuſpenders were not in ſafety to pay tothe charger. Andit was 
further argaed, That it was. net competent. for the civil court to look in- 
ta the W of the eccleſiaſtical: court, as an. extract of the ſen- 
tence was' produced. 

The Lord Ordinary, before anſwer, allowed a proof as to the prac- 
tice of the preſbytery of Peebles in ſigning their minutes and proceed- 
ings; and à proof being led, and reported, his Lordſhip — me- 
morials to the court; upon adviſing of which, the following judge- 
ment was — 


On report of Lord Stonefleld, and in reſpect there is no proper evi- 
© dence pane of the charger Mt Dickſon's being depoſed, the 


* Lords find the . proceedet},. and decern. 
A. E. 


For the Charger, A0. Elphinſten.. For the Suſpenders, Al. Might. | Clerk. 
| No LXXIV. 


No. LXXIV. February 24. 1768. 


WILLIAM WRIGHT, MARY GRAHAM, and JAMES 
TOWE R Procurator-fiſcal, 


Againſt 


KATHARINE TAYLOR. 


Whether one impriſoned for a fine, damages, and expences, ex delicto, is 
entitled to the act of grace ? 


HE purſuers obtained a decreet againſt the defender for certain 

ſums as a fine, damages, and expences, on account of an affault 
upon the perſon of Mary Graham. The ſentence contained a warrant 
to impriſon till payment; in virtue of which the defender was commit- 
ted to the priſon of Stirling, and having been .denied the benefit of the 
act of grace by the magiſtrates, ſhe preferred a bill of advocation. 

Pleaded for the defender: The benefit of the act is given to thoſe 
who are impriſoned for civil debts, but denied to priſoners for criminal 
cauſes, The defender's caſe falls under the rule, not the exception. By 
priſoners for criminal cauſes are meant thoſe who are committed for trial, 
or in modum Ppoenae ; neither of which is the caſe with the defender: She 
is impriſoned till payment of a liquid ſum, which, from whatever ſource 
it may have ariſen, falls now to be conſidered as a civil debt. 

If the nature of the action were to be conſidered, that againſt the de- 
fender was civil, at leaſt ſo far as related to damages and expences. Cri- 
minal actions are defined in the civil law to be quibus de ſeveritate publi- 
cae diſciplinae agitur ; civil ones, quibus de rebus ad ſingulorum patrimani- 
um pertinentibus diſceptatur. The concluſion for damages and expences 
clearly falls under the latter deſcription. In the civil law, the actions 
competent in this caſe would have been ado utilis de L. Auilia, or civi- 
lis ex L. Cornelia de injuriis; neither of which was properly criminal. 

Anſwered for the purſuers : It is not probable the legiſlature had any 
eye to the ſubtile diſtinctions of lawyers in the diviſion of actions. The 
diſtinction meant was a great and ſolid one, founded in reaſon and ſound 
policy, viz. between debtors and delinquents, thoſe who from misfor- 
tune are unable to diſcharge the contractions incurred in the uſual and 
neceſſary affairs of life, and thoſe who, by their crimes, whether more 
or leſs atrocious, have ſubjeQed themſelves either to puniſhment or re- 
paration. The words of the ſtatute import this diſtinction, and no o- 
ther. Civil debts are thoſe which ariſe from contracts, or other tranſac- 
tions in civil life. Thoſe are priſoners for criminal cauſes, whole im- 
priſonment is cauſed or occaſioned by their crimes. In this view, there 
is no difference between a fine and damages and expences. If they a- 


11 riſe 
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riſe ex delicto, they alike fall under the exception, not the rule, of the 
ſtatute. 

This is the conſtruction that has been invariably put upon the ſtatute, 
both by the writers on our law, and by the court; Bankton, v. z. 
p. 18. 19. 20.; Erſkine, 6. 4. tit. 2. § 28.; M*Leſly, 23d Novem- 
ber 1738; Will contra Urquhart, th January 1754. g ; 

There is a great affinity between the privilege given by this act and 
that of a ceſſio bonorum, in which the ſame diſtinction obtains that is 
contended for by the purſuers ; 15th July 1750, Walker; 3d Novem- 
ber 1751, Malloch ; Voet, De ceſhone boncrum, \ 5. 


© The Lords refuſed the bill.” 


A. R. 
For Taylor, Alex. Murray. Alt. Rolland. 
No. LXXV. | March 5. 1768. 
F AMES GRIE RS ON,. 
Againſt 


CAMPBELL, and others, his creditors. 


Whether half-pay muſt be aſſigned to creditors in a ceſſio bonorum ? 


AMEs GRIERSON, a lieutenant in the navey, upon half-pay, having 


brought a proceſs of ceſſio bonorum, ſome of his creditors inſiſted 
that he ſhould ſurrender his half-pay. | 


| Pleaded for the creditors : The benefit of the cęſſio bonorum is introdu- 
eed into our law from the civil. The text of that law allowed of no ex- 
ception from the ſurrender by the bankrupt ;. and the only exception ad- 
mitted by the commentators is his wearing apparel. Adeo autem{ſays Voet) 
bonis omnibus cedere debitorem oportet, ut jure quidem civili nibil omnino ſibi 
ſervet, praeter veſtem viliorem et quatidianam. De caetero non praeſentia 
tantum bona cedi neceſſe eſt ſed et futura, fi modo talia ſint quac jam ſpe acqui- 
vit; Voet, De ceſſione, bon. & 7. He had indeed the beneficium competen- 
tiae; but this was only of any effects he might afterwards acquire. Cedit 
debitor creditoribus (ſays Struvius) oma ſua bona, ita ut ipſi nihil praeter 
veſtes quotidianas, ſubquibus et lectum comprehendunt, relinquatur: Ne qui- 
dem alimenta neceſſaria, quae tamen ipſi ex bonts poſtea quagſitis concedun- 
tur.; Synt. jur. civ. ex. 44. G 30. 8 
The ancient Scots law agrees with the civil in both reſpects. He 
© who ſhould be made Hairman, (i. e. liberated upon infolvency) fall 
* {were in court that he has na gudes nor gear attour 5 ſhillings and an 
* plack. He fall not retene to himſell of all his wonning and profit, 
« frae that day in ame time coming, but twa pennies for his meat and 
« claith, and he fall give ilk third penny for payment of his debt ;* 
Stat. Will. cap. 17. 
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It does not appcar that the ancient law has been altered; nor is any 
exception allowed by the writers on our law from the general diſpoſition 
by the bankrupt. 27 

It is true, this ſum is not arreſtable; but it does not from thence fol- 
low, that it may not be aſſigned by the debtor: Sums due by bills of 
exchange, the future profits of land or money, are not arreſtable ; yet 
there is no queſtion that the creditors are entitled to a conveyance of 
theſe. 

At any rate, the purſuer ought to aſſign his half-pay, fo far as it may 
exceed what is neceſſary for alimerit. It was found, that, though an of- 
ficer's ſubſiſtence money was not arreſtable, yet the arrears were; 26th 
January 1715, Captain Brodie. And, as a debtor muſt convey even 
certain ſums which are not arreſtable, a fortiori, he ought to convey all 
that may be affected by that diligence. 

Anſwered for the purſuer : No argument can well be drawn from the 
Roman, or ancient Scots law, to the preſent caſe, the ſubject in queſtion 
having been unknown in the time of theſe laws. Beſides, it is certain, 
that, notwithſtanding the general terms in which the rule is laid down 
as to this matter ; yet there were many exceptions. Thus a ſum might 
be given to a debtor with a proviſo, that it ſhould not be aſſignable by 
him, nor attachable by his creditors; and it would be no bar to his ob- 
taining the ceſſio that this could not be conveyed by him. The purſu- 
er's half-pay falls to be conſidered much in the ſame light with ſuch a 
ſum. It is given by government for decent living to him, and that he 
may be ready for the public ſervice when required. If it ſhould not be 
applied in this way, he would be in danger of loſing it. It is for this 
Treaſon that it is not arteſtable. For the ſame reaſon, he ought not to be 
obliged to aſſign it; and indeed it was fo found in termims by the houſe 
of Lords in the caſe Alexander Blackwood contra John Cathcart. Nay, 
it is univerſally underftood, that the pay of ſea-officers, eſpecially whe- 
ther full or half-pay, is not aſſignable, in ſo much that no agent will 
pay upon an aſſignation. 

This argument applies to the whole of the half-pay; and, as there 
is here no queſtion as to arrears, the caſe of Captain Brodie is no prece- 
dent. 5 | 


The Lords found the purſuer was not obliged to aſſign any part of 
his half-pay.” 
A. R. 
Act. Buchan Hepburn. Alt. Geo. Ferguſon. 
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No LXXVI. | March 10. 1768. 


WILLIAM DOUGLAS Brdgetaun, and WILLIAM MIL 
Bonnitoun, a ä 8 


of 


Againſt 5 
ALEXANDER ELPHINSTON, advuate. 
Res Judicata. 


Elphinſton was inrolled in the roll of frecholders for the county 
of Forfar at Michaclmas 1767. Mr Douglas and Mr Miln 


complained to the court of ſeſſion, of the judgement of the freeholders, 


inrolling Mr Elphinſton, and ſtated ſundry objections to his qualifica- 
tion, and, among others, an objection to the diviſion of the valued rent 
of the lands upon which he claimed. 

The court, upon adviſing the petition and complaint, anſwers 
Kc. January 22. 1708, © Suſtained the objection with reſpe&t to the 
« divifion of the valuation of the reſpondent's lands, and find, that 
© the frecholders did wrong in admitting the reſpondent, Mr Alexander 
< Elphinſtoa, to the roll of freeholders, for the county of Forfar, at 
© Michaclmas laſt; and therefore grant warrant to, and ordain the 
© ſheriff-clerk of the ſaid county to expunge his name from the ſaid 
roll, and decern; and find it u to determine the other objec- 
tions with reſpect to the validity of the reſpondent's rights.” 

Againſt this judgement Mr Elphinſton took an appeal, and the cauſe 
coming to be heard in the houſe of peers, the above recited interlocutor 
was reverſed. 

How ſoon the judgement of the houſe of peers was known in Scot- 
land, Mr Douglas and Mr Miln gave in a petition to the court of ſeſſion, 

ing the court to reſume the conſideration of the other objections 
they had ſtated to Mr Elphinſton's qualification, which had not received 
the judgement of the court. 
Anſwers were put in for Mr Elphinſton, in which it was contended, 
That as a judgement which exhauſted the whole cauſe had been pro- 
nounced by the court, when the queſtion was formerly under confidera- 
tion, and decreet had thereupon been extracted, the cauſe was out of 
court; fo that there was now no depending proceſs; and therefore it was 
| incompetent to reſume the conſideration of any of the other objec- 

tions. 

The court, March 10. 1768, pronounced this interlocutor: The 
Lords having heard this petition, with the anſwers thereto, and judge- 
ment of the houſe of peers, they refuſe the defire of this petition.” 

Pleaded, in a reclaiming bill for Mefſ. Douglas and Miln, There may 
be many caſes where ſundry points occur, each of which is deciſive of 
the cauſe. A defender may have various defences, each of which are 

MN NT, relevant 


R 


1 
relevant to procure an abſolvitor, and it would be extremely hard, in 
caſes where the court give judgement upon one point only, and ſuper- 
ſeded determining the others as unneceſſary, if ſuch judgement ſhould 
be reverſed upon an appeal, that it ſhould not be in the power of the 
court to reſume the conſideration of the other points of the cauſe, and 
to determine the ſame in favours of the perſon with whom the merits 
did truly lie, merely becauſe the decreet had been extracted, which was 
abſolutely neceſſary for the purpoſe of diſcuſſing the appeal. The houſe 
of peers have no radical juriſdiction in queſtions ſuch as the preſent, but 
is only a court of review; and of conſequence cannot take cognizance of 
points which were not under the conſideration of the court of ſeſſion. 
The extracting of the decreet was not the voluntary act of the complain- 
ers; it became neceſſary in order to diſcuſs the appeal which was taken 
by the reſpondent before the reclaiming days were run, and when it 
was competent for the complainers to have reclaimed againſt that part 
of the interlocutor of this court, finding it unneceſſary to determine the 
other objections; and therefore the cauſe ought to proceed in this court, 
in order to have the other points determined, which had not yet recei- 
ved the judgement of the court. 

Anſwered for Mr Elphinſton : There is no more ſolid or better found- 
ed defence in the law of this country, than that of a res judicata. When 
judgement is given in any cauſe, either condeinning in, or abſolving 
from the concluſions of the libel, and decreet thereupon regularly extrac- 
ted, that cauſe is thereby out of court, and can never afterwards be renew- 
ed upon the ſame grounds; ſuch after litigation being moſt juſtly and 
effectually barred by the objection of a res judicata. 

In the preſent caſe, the ſingle purpoſe of the petitioners action was, 
to have the reſpondent expunged from the roll of freeholders; the coutt 
pronounced judgement exactly conform to the libel brought; that 
judgement was extracted by both parties, and thereby the cauſe and 
parties were entirely out of court ; ſo that the queſtion comes to be, what 
is the effect of the judgement of the houſe of peers ? That judgement is 
no more than a fimple reverſal of the deeree of this couft, and can never 
bring back into court a cauſe, which, by the eſtabliſhed law of the 
country, and forms of court, was entirely at an end. Had the judge- 
ment of this court been affirmed upon the appeal, it could not have re- 
turned here, and ſo muſt have been an effectual judgement in favours of 
the petitioners ; and the houſe of peers reverſing that judgement, ought 
to be as effectual to the reſpondent, as the affirming of it would have 
been to the petitioners. This court did not fi but found it un- 
neceſſary to determine the other points ; the judgement given exhauſted 
the cauſe ; the petitioners did not demand the judgement of the court 
upon the other objections, but reſted their plea ſolely upon the point 
determined. Had no appeal been taken, neither could 


have applied to the court after extracting decreet ; and the judgement 
upon that appeal, being a ſimple reverſal, cannot alter the caſe. Had 
the houſe of peers intended that any farther procedure ſhould be had 
in this court, they would have remitted the cauſe back, in order that 
the other points might be n ; uy no ſuch remit being expreſſed 
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in the judgement of the houſe of peers, the cauſe muſt, in every view, 
be conſidered as at an end. 


© The Lords refuſed the deſire of the petition and adhered. 


For the Complainers, Ro. M' Queen, And Cutie, &c- 
For the Reſpondent, Rae, Wight, and P. Chalmers. 


No. LXXVII. June 29. 1768. 


DUKE f ROXBURGH, 
Againſt 


EARLS of HOME and TANKERVILLE. 


A fiſhing in the river Tweed, poſſeſſed jointly by a Scots and Engliſh heri- 


tor, how far ſubject to the _—_ of the act 1696, c. 33. and the 
cogniſance of the court of ſeſſion ? 


HE Earl of Home has right to Fairburn's-mill on the north fide of 
the Tweed, with the fiſhings thereof, in virtue of grants from 
the Kings of Scotland. The Earl of Tankerville is proprietor of the 
poſite lands and fiſhing in the river, by grants from the Kings of 
England. The river is there ſo rapid, that it is impoſſible to fiſh by 
net and coble. There had been immemorially a dyke running from the 
north ſide, conſiderably beyond the middle of the river towards the 
fourth, which, beſides ſerving to convey the water to Fairburn's-mill, 
had been uſed by both Earls for the ſalmon-fiſhing. In this dike were 
five holes, three towards the north, and two towards the ſouth-ſide of 
the river. On the upper {ide of theſe holes were fixed pock-nets, on 
the other ſide ſquare barricades of ſtones, with openings in the ſides, 
and over theſe openings frame-nets, ſo placed as to allow the fiſh to go 
up the river, but to catch all that return. This dike had been imme- 
morially kept in repair at the joint expence of both Earls, and the fiſh 
caught there equally divided. | 
The Duke of Roxburgh, proprietor of the ſuperior fiſhings at Kelſo 
and Mackerſton, brought an action againſt Lord Home and his tackſ- 
man, concluding, that the defenders ſhould be prohibited to uſe that 
mode of fiſhing 1n time to come, as contrary to the regulations eſtabliſh- 
ed by the act 1696, c. 33. and for the penalties in that ſtatute, &c. 
The Earl of Tankerville ſiſted himſelf in the proceſs. And the que- 
ſtions debated were, What was the boundary of the two kingdoms at 
the place? Whether any part of the river was ſubject to the regulations 


of the act 1696 ? and, Whether the matter was cogniſable by the court 
of ſeſſion? 


The 


1 


The purſuer maintained, That a line drawn along the middle of che 
river divided the two kingdoms; and all that part of the river which 
was on the north ſide of that line belonged to Scotland, and was ſub- 


je& to the laws and juriſdiftion of the courts of Scotland. In ſupport 
of this propoſition, it was argued, That this was the law with reſpect 
to rivers which divide private property ; and hence, theſe rules with re- 
gard to the diviſion of the channel, and the right of iſlands that may 
ariſe in ſuch rivers. And it does not appear, why the ſame ought not 
to be the caſe, with regard to rivers which divide independent Eing- 
doms. 

2do, This ſeems to have been the idea of the Scots legiſlature. It is 
true, that, in the act 1597, 2. 5. 1600, 5. with regard to killing ſal- 
mon, &c. the rivers Tweed and Annan were excepted ; becauſe it was 
thought, that the obſervation of the regulations contained in theſe ſtatutes 
by the Scots would only have the effect to add to the value of the fiſh- 
ings on the Engliſh ſide. But, after the union of the crowns, an act 
paſſed 1606, 5. expreſsly extending all the former regulations to theſe 
two rivers, which evidently ſhowed, that the Scots parliament under- 
ſtood that part of theſe rivers belonged to, and was ſubje& to the laws 
of Scotland. The rights of the defenders too proceed upon the ſame 
ſuppoſition ; for, how came the kings of England and Scotland to grant 
fiſhings upon this river to their reſpeCtive ſubjects, if part of it had not 
been underſtood to belong to each kingdom ? 

It was maintained on the part of the defenders, That the whole river 
was the proper boundary between the two kingdoms, and that no 
of it belonged excluſively to either. It is true, by the civil law, the 
channel of a river is divided between the proprietors on either ſide; 
but it does not follow from thence, that, while the river exiſts, it is to 
be divided in the ſame manner. On the contrary, rivers were by that 
law held to be common to all the world, & 2. Inſt. de ur. div. Indeed, 
ſuch diviſion as is contended for by the purſuer would be often imprac- 
ticable, and at all times the ſource of confuſion and animoſity, from the 
various windings and frequent changes in the courſe of the river. 

But, ſuppoſe, in dubiis, the middle of the river were to be held the 
boundary, yet there is no doubt that a different rule may take place, ei- 
ther by expreſs covenant, or immemorial uſe or poſſeſſion; Grotius de 
jure, B. ct P. J. 2. c. 3. $18. The whole river may either belong to 
one ſlate, or may belong in common to both. 

With regard to the Tweed, there is not, in all the records of antiqui- 
ty, any trace of ſuch diviſion as is contended for by the purſuer, or of 
courts of either kingdom extending their juriſdiction juſt to the middle, 
and no farther. On the contrary, it appears from the border-laws, 1/, 
That the fiſhings in this part of the river were not conſidered as ſubject 
to the cogniſance of the courts of either kingdom, but were regulated 
in the way of treaty by commiſſioners veſted with the authority of both, 
or by the warden of the marches, a judge appointed by theſe commiſ- 
ſioners. 2dly, That, in all queſtions regarding theſe fiſhings, the thing 
chiefly attended to was ancient uſe and poſſeſſion. Thus, by a treaty 
between Edward VI. of England and Mary of Scotland, it was cove- 
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nanted and agteed, That ſo many and ſuch fiſhings in the flood of 
* Tweed, from the bounds and limits of Berwick, aſcending up- 
« wards to Rydingburne, even as many and ſuch ſhall apertain to the 
* kingdome of Scotland, as notoriouſly did apertain thereunto before the 
* beginning of the ſaid wars; and by the Scots were haunted, and 
* uſe exerciſed and holden of the ſame manner as by right they might; 
Nicolſon's border-laws, p. 60. 5. From another treaty, in 1553, it 
appears, that certain queſtions with regard to the right of fiſhing in this 
part of the river between Lord Home and Richard Bowes, and between 
Home of Manderſton and Selby of Tweedzzet, were determined by the 
commiſſioners upon a proof of the ancient poſſeſſion; and, by another 
ſection of the ſame treaty, it is ordered, That, if any of the ſubjects of 
© both realms, unlawfully trouble, ſtop, or make impediment to the ſub- 
« jects of the oppolite realm, in his or their fiſhing in the water of 
« Tweed, ſo that he may not thereby uſe and fiſh his fiſhing, according . 
to the virtue of theſe treives, that it ſhall be lawful to the party grie- 
ved to give in his complaint to the warden of the marches where the 
© offender is dwelling, which warden ſhall cauſe the ſaid offender to be 
attached to the day of trerves.” 
As this ſeems to have been the way in which all queſtions with re- 
gard to the fiſhings in this part of the river were determined, fo no caſe 
could occur where the interpoſition, either of the legiſlature or courts of 
either kingdom could be ſo improper as the preſent. The Earls of 
Home and Tankerville having a joint right to this fiſhing pro indiviſe, 
no regulation could be inforced or decree pronounced againſt one which 
would not likewiſe affect the other. A decree againſt Lord Home muſt 
affect the intereſt of Lord Tankerville, though he is not a ſubje& of 
Scotland, and holds his eſtate from the crown of England. 
It is true, the old regulations with regard to the time of killing ſalmon, 
&c. were, by the act 1606, extended to the Tweed, and Annan. But, 
Id, This might be meant of theſe rivers, fo far only as they were with- 
in Scotland, but not where they were the boundary. 24ly, Thoſe old 
regulations were only prohibitions, enforced by corporal puniſhment, 
which might be inflicted upon the offender, if ſubje& to Scots juriſdic- 
tion; but the regulations in queſtion are not mere perſonal prohibitions 
to the ſubjects of Scotland, but direct the conſtruction of dam-dikes, in 
ſuch a manner as can only be executed by an act of power in and upon 
the river. | 
Replied for the purſuers : The general propoſition maintained by the 
defenders neceſſarily leads to this conſequence, that the Tweed is ſub- 
ject to no law whatever, either as to crimes committed upon it, or the 
aſcertaining rights of property in it. Such propoſition ought to be well 
ſupported before it be received. It is clearly contrary to the general 
rule laid down by the writers on the public law in caſes of this kind; 
and there is nothing urged by the defenders to ſhow, that this river is, 
or ought to be, an exception from the general rule. All that appears 
from the border-laws, is, that controverted rights between the ſubjects 
of the two kingdoms were determined by treaty, or by the warden of 
the marches. Thoſe could not be determined otherways, both becauſe 
the laws of either kingdom could not reach the ſubjects of the "ther, 
and 
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and becauſe the determining thoſe queſtions was in effect ſettling the li- 
mits of the two ſtates. But the preſent queſtion is extremely different : Lord 
Home's fiſhing is undoubtedly a Scots eſtate, being derived from and held 
of the King of Scotland. It is of noconſequence that Lord Home and Lord 
Tankerville have poſſeſſed their fiſhings jointly. As they derived their 
right from the ſovereigus of two ſeparate and independent ftates, there 
could be no legal community between them. Their joint poſſeſſion muſt 
have been by agreement for their mutual conveniency ; but ſuch agree- 
ment could not exempt either from ſubjection to the laws and courts of 
their reſpective ſtates. | | 

Duplied: By the treaties above mentioned, proviſion was made for 
the puniſhment of crimes committed upon the borders; and, as the 
criminal law in both countries is nearly the ſame, and as both have a 
common intereſt in the river, the cogniſance of ſuch crimes might be 
competent to the courts of that country where the offender had his do- 
* micile, or was apprehended. The courts of each country too might 
determine civil queſtions between its own ſubjects, reſpecting their claims 
to eſtabliſhed rights in this river. Thus this court might determine be- 
tween Lord Home and any other perſon claiming right to the fiſhing of 
Fairburn-mill, though it might not be competent for this court to exe- 
cute regulations of a public nature in and upon the dikes and fiſhings 
within the river, in virtue of a Scots act of parliament. 3 

The caſe is juſt the ſame with that of land- commonties upon the bor- 
der, poſſeſſed jointly by Engliſh and Scots heritors. Though this court 
might determine between Scots heritors claiming the ſame intereſt in 
ſuch commonty, yet none of the public laws of Scotland, for example, 
thoſe as to hunting, fowling, muirburn, ſouming, rouming, diviſion 
according to the valued rent, &c. could be put to execution there. If 
this be the caſe of a commonty upon land, the ſame ought, a fortiori, 
to obtain in the river Tweed, which, by its nature, is public. 

The defender's plea too is confirmed by the practice. The regulations 
of the act 1696 never were obſerved; nor, till this action, was there 
any attempt to enforce the obſervance of them in any part of this river, 
although they have been always obſerved and enforced in every river 
that is entirely within Scotland, | | 

But, though the law ſtood otherwiſe with regard to the river in gene- 
ral, yet it would be incompetent for this court to interfere in the pre- 
ſent caſe. By the treaty above quoted, it was agreed, that the fiſhings 
in this river ſhould be poſſeſſed in the ſame manner as formerly. The 
joint poſſeſſion of the two Earls muſt preſume retro. Of courſe, Lord 
Tankerville has a right, as a part of his Engliſh eſtate, to fiſh over the 
| whole river jointly with Lord Home; and of this right he cannot be 

deprived in whole or in part by this court, An end cannot be put to 
this joint fiſhing any other way than by commiſſioners, as in antient 
times, or by an act of the united legiſlature of both Kingdoms. 


The Lords firſt found, * That the a& of parliament 1696 compre- 
© hends the river Tweed, where that river runs within the juriſdic- 
© tion of the courts at law in Scotland; and that the dam-dike, or 
* dam-head, in queſtion, from the north bank of the river to the 
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middle thereof, is ſubject to the regulation of that act; and 
therefore, that the ſuſpenders ought to remove all nets and en. 
* gines prohibited by that aQ, and ought to make a flop in the 
* foreſaid part of the dam-dike, where the mid-ftream, or current 


thereof, runs; and remitted to the Lord Ordinary to proceed in 
© the cauſe accordingly.” ; 


But, upon review, * they found, That, in the ſpecial circumſtances 
* of this caſe, the act of parliament 1696 does not extend to the 


* fiſhing in queſtion, and remitted to the Lord Ordinary to proceed 
* accordingly.” 


A. R. 


Act. Solicitor Dundas et Patrick Mur ray. Alt. Rae et Lockhart. 


No. LXXVIII. July 1. 1768. 
Mrs FLORENCE M*LEOD, 
Againſt 


Mr FOHN NICHOLSON, and the children of the deceaſed DONALD 
NICHOLSON. | 


A right aſpgned by a wife in her marriage- contract, tranſmits to the 

husband*s heirs, though heirs are not mentioned. 

ONALD Nicholſon, in 1757, married Mrs Florence M*Leod, relict 
of Archibald M*Queen, out of whoſe ſubjects the was entitled 

to a jointure or liferent-annuity of 150 merks yearly. 

After Mrs M*Leod's marriage with Mr Nicholſon, a poſt-nuptial con- 
tract was entered into, proceeding on the narrative of their being already 
married; that no contract had been extended; that Mrs M*Leod was not 
ſufficiently ſecured in a jointure, nor the children to be procreate of the 
marriage provided, or a tocher given to Mr Nicholſon, according as was 
communed upon between the parties, before and after marriage. Therefore 
the ſaid Donald Nicholſon binds and obliges himſelf, his heirs, &c. * to 
« ſecure the ſaid Florence M*Leod his ſpouſe, after his deceaſe, in life- 
rent, during all the days of her lifetime, in all and whole the intereſt 
© of 2000 merks Scots ;* if no children of the marriage, the wife is to 
have the intereſt of 3000 merks ; and ſhe was farther provided to 700 
merks, in compenſation of her terce of moveables, the half of the houſ- 
hold-furniture, and all the ſheep and goats that ſhould pertain to them, 
at the time of the huſband's deceaſe. 


And, on the other part, the ſaid Florence M*Leod * aſſigns and diſpones 
2785 to, 
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to, and in favour of the ſaid Donald Nicholſon, the intereſt of 3000 
« merks money, provided to her in liferent, by the deceaſed Archibald 
« M*Queen of Tott, by their contract of marriage, bearing date the 
6 day of years, with the contract itſelf, and all that has fol- 
© lowed or may follow thereupon ; ſurrogating and ſubſtituting the ſaid 
© Donald Nicholſon in her full right and place of the ſame, which aſſig- 
© nation ſhe binds and obliges herſelf to warrant from any fact or deed 
done by her, or foreſaids, prejudicial hereunto.” 

Donald Nicholſon died in October 1761, leaving Mrs Florence 
M*Leod his widow, and a family of children under age. John Nichol- 
ſon brother to Donald, as pro-tutor for the children, took upon him the 
management of their affairs; and, ſoon after the huſband's death, the 
widow received the furniture, and ſheep and goats, to which ſhe was 
entitled, and ſhe was allowed for ſome years ſo uplift the 150 merks 
annuity, ſettled on her by her former huſband, with a view of compen- 
ſating the 700 merks, to which ſhe was entitled by her contract with 
Donald Nicholſon, in lieu of her terce of moveables. 

After matters had remained in this ſituation for ſome years, Mrs 
M*Leod inſiſted in an action for payment of the 700 merks, due to her 
in conſequence of her contract of marriage with Mr Nicholſon, and 
likewiſe of 100 merks annuity ſettled on her by ſaid contract; and ſhe 
farther contended, that ſhe was ſtill entitled to uplift the annuity of 150 
merks provided to her by her firſt huſband, which ſhe pleaded, was, by 
her contract with Mr Nicholſon, conveyed only to him perſonally, but 
not to his heirs or aſſignees. 

It was, on the other hand, contended for the children of Donald 
Nicholſon, That the annuity of 1 550 merks, ſettled upon Mrs 
M*Leod by her firſt huſband, was effectually conveyed, by the con- 
tract, to Donald Nicholſon her huſband, and muſt go to his heirs, 
though not expreſsly mentioned ; and as to the other claim of 100 
merks annuity, ſettled by Donald Nicholſon on Mrs M*Leod, in 
the event of her ſurviving him, it was agreed it ſhould be paid her. 

The queſtion turned entirely upon the import of the aſſignation by 
Mrs M*Leod, in her contract of marriage with Donald Nicholſon, and 
was taken to report by the Lord Coalſton Ordinary. | 

Pleaded for Mrs MLeod: The conveyance of her former jointure to 
Mr Nicholſon, in the poſt-nuptial contract, was perſonal to him, without 
being granted to his heirs and aſſignees; therefore the contract 
could only give him right to the annuity, during the ſubſiſtence of the 
marriage, without tranſmitting it to his heirs ; and, upon his death, the 
right again reverted back to Mrs M*Leod ; that when it happens that a 
right is granted or conveyed to a perſon ſimply, without mention of 
heirs and aſſignees, it becomes a mere quagſtio voluntatis, whether the 
right ſhall be held as perſonal to the acquirer for his lifetime, or ſhall 
tranſmit to his heirs; and that it was only from the nature of the 
ſubject, and preſumed will of the parties, that rights could be tranſ- 
mitted to heirs, where heirs were not expreſsly mentioned ; as, in _ 

caſes, 
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caſes, heirs could have no claim under the words of the deed ; that the 
ſubje& here conveyed was not a right of property, being no more than 
an annuity in favours of the widow, perſonal to her, and granted for 
the ſole purpoſe of affording her aliment and ſubſiſtence, after her firſt 
huſband's deceaſe ; and, in ſupport of this plea, ſundry authorities were 
referred to. J. 25. . 1.; F. lib. 2. tit. 14; J. 7.y. 8. cod. Stair, lib. z. 
tit. 5. F. 5. Lyon contra Stewart, March 20 1683, Durie. 
Anſwered for Mr Nicholſon : That, independent of any deeg, 
Donald Nicholſon, while he lived, was jure mariti entitled to up- 
lift the annuity ſettled on his wife by her former huſband ; fo that, 
unleſs the aſſignation in the contract carried this annuity to Mr 
Nicholſon's heirs, it could carry nothing; that it is a general maxim, qui 
providet ſibi, providet haeredibus. If a right is meant only to be tempo- 
rary, and limited to the lifetime of the diſponee, ſuch limitation muſt 
be expreſſed in the deed, otherwiſe the right will be underſtood to go to 
heirs, whether mentioned or not: That this cannot be conſidered as a 

eftio voluntatis, the aſſignation to the annvity being abſolute and un- 
limited ; and that, in all queſtions where perſons have been called to a 
ſucceſſion, without heirs being mentioned, where a competition has en- 
ſued between the heirs of the perſon called to the ſucceſſion, and the 
next ſubſtitute, the heirs have conſtantly been preferred, though not 
particularly mentioned; Dictionary, voce Succeſhon, vol. 2. p. 399. 


Upon report of Lord Coalſton, the Lords found, That the annuity 
in queſtion returned to Mrs M*Leod,: and did not deſcend to her 
deceaſed huſband's heirs.” 


But, on a reclaiming petition for Mr Nicholſon, with anſwers for Mrs 
M*Leod, the Lords altered this interlocutor, and found, That the 
aſſignation in the contract of marriage between the purſuer and 
© the deceaſed Donald Nicholſon, did carry not only the annuity 
* which fell due during the marriage, but alſo the annuities which 
* were to fall due thereafter during the life of the purſuer.” 

* And to this laſt interlocutor the court adhered, upon adviſing a re- 
« claiming petition for Mrs M*Leod, with anſwers for Mr Nicholſon.' 


A. E. 


For Mrs M*Leod, Dav. Rae, and B. V. Me Leod. 
For Mr Nicholſon, Lay Campbell, and Al. Elphinſton. 
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No. LXXIX. | | July 29. 1768. 
Againſt 


GAVINE PETTIGRENVW. 


One cannot uſe one's property ſo as to do real damage to that of another. 


HE defender, proprietor of a field in the town of Glaſgow, con- 
fiſting of ſome acres adjacent to a garden belonging to the pur- 
ſuer, having found clay fit for making bricks, ereed a brick-kiln about 
thirty feet diſtant from the march. x | 
The purſuer brought an action, ſetting forth, that this brick-kiln did 
damage to his garden, and concluding, that the defender ſhould be de- 
creed to remove it to ſuch a diſtance, as that it might be attended with 
no prejudice to the purſuer's property. | 
A proof having been allowed before anſwer, it appeared, that part of 
the march-hedge oppoſite to the kiln was dead, and that the trees, 


buſhes, and graſs in the purſuer's garden for ſome way from the march 
had ſuffered by the heat of the kiln. | 


Pleaded for the defender : Every perſon is entitled to uſe his proper- 
ty in the way that may be moſt profitable to him, though a conſequen- 
tial damage ſhould thence ariſe to his neighbour. From this general 
principle have ſprung the variety of ſervitudes that make ſuch a figure 
in the law, and which are nothing elſe bur reſtraints from uſing one's 
property to the prejudice of others. Such are the ſervitudes, altzus non 
tollendi, ne luminibus officiatur, &c. The neceflity of thoſe ſervitudes 
for ſuch reſtraint clearly evinces the general principle; and, according- 
ly, it has been found, that, where there is no ſervitude, one may build 
one's houſe to any height, though the conſequence ſhould be to ſtop all 
the lights in the houſe of another; 1oth March 1613, Sommer- 
vail. a 

This general principle admits of two limitations only; one, that the 
exerciſe of one's property muſt not be merely in aemulationem vicini; the 
other, that it muſt not be a public nuiſance. The preſent caſe falls un- 
der neither of theſe. The brick-kiln brings conſiderable profit to the 
defender; it is likewiſe of extenſive public utility; and its preſent ſitu- 
ation is the moſt convenient, being juſt by the clay-pit. 

There was a caſe lately decided by the court, extremely ſimilar to 
the preſent, between Mr Frazer writer to the ſignet and Mr Dewar of 
Vogrie, where it was found, that Mr Dewar was not obliged to remove 


a lime-draw-kiln, built juſt upon his march, and very near Mr Fraſer's 
houſe. 
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Anſwered for the purſuer : Beſides the two admitted by the defender, 
there is a third limitation of the general rule as to the ule of property, 
viz. that it do not encroach upon, or directly deſtroy that of another: 
Thus, if one has a river or ſtream of water running through his ground, 
it is an eſtabliſhed point, that he cannot erect any work upon it which 
may hurt the property of the inferior heritors, by rendering the courſe 
more rapid, or by regorging, do damage to that of the ſuperior heri. 
tors. In ſuch caſe, there is no need to inquire, whether what has been 
done was in aemulationem or not. The proper place for that limitation is 
where ſomething has been done, which, though diſagreeable, or even 
prejudicial to a neighbour, yet does not directly encroach upon, or de- 
ſtroy any part of his property. 

There is a ſolid diſtinction betwixt the caſe of Mr Fraſer and the pre- 
fent. Mr Fraſer complained, that the ſmoak of the lime-kiln might, 
when the wind blew from a certain quarter, be offenſive only, and ren- 


der his dwelling leſs agreeable. Here the defender's kiln does real da- 
mage to the purſuer's property. 


The Lords, in reſpect of the real damage done to the trees and 
plants in the purſuer's garden, by the vicinity of the detender's 
« brick-kiln, found the defender was obliged to remove ſaid kiln, 
©at a diſtance ſufficient to protect the garden from ſaid damage, 
and remit to the Lord Ordinary to proceed accordingly. 


A. R. 
Act. Lockhart. © Alt. Croſbie. Clerk, Kilpatrick. 


No. LXXX. July 30. 1768. 


ROBERT JOHNSTON, JAMES BEVERIDGE, and 70H 
GI B B, | 


_ Againſt 
The DUKE of HAMILTON. 


Poſſeſſion of un uncultivated commonty by paſturage and caſting feal and di- 
| wot, upon a title of part and pertinent, infers a right of common pro- 


Peri). 


HE barony of Kerſe, including the muirs of Reddingrig and 
Whiteſiderigg, belonged antiently to the abbacy of Holyrood- 
houſe. Prior to 1552, ſeveral farms of this barony had been feued out 
by the abbacy, with part and pertinent. In that year, the remainder 
were feued to the family of Hamilton, who having afterwards acquired 
the ſuperiority, again feued out ſome of them, likewiſe with part and 

pertinent. 
Ro- 


„ 


Robert Johnſton, and others, held their rights in this way, partly de- 
rived from the abbacy, partly from the family of Hamilton. In a pro- 
ceſs of diviſion of thoſe muirs at their inſtance, it appeared, that the 

ſſeſſors of their lands had immemorially paſtured their cattle, and caſt 
feal and divot upon the muirs: And that the Duke, beſides poſſeſſing 
in the ſame way by his tenants, had wrought coal in the common 
The queſtion came to be, Whether the purſuers had a right of ſervitude 
or common property ? 

It was pleaded for the Duke, That he is proprietor of theſe muirs, 
except in as far as his right is limited by thoſe of the purſuers. What 
was conveyed to them as part and pertinent can only be known from their 
poſſeſſion ; and, as their poſſeſſion goes no farther than to paſturage, 
feal, and divot, their right of courſe reſolves into a ſervitude for theſe 
purpoſes. It is every where laid down in our law-books, that a ſervi- 
tude of paſturage, feal, and divot may be acquired by preſcription ; but, 
how can this be done but by poſſeſſion ſuch as that of the purſuers ? 

It is a rule in ſuch caſcs, that, if one of the parties has exerciſed all 
the acts of property of which the ſubject is capable, while the poſſeſ- 
© fjon of the other has been confined to particular and inferior acts, as 
to paſturage only, or to caſting feal and divot, the firſt is to be deem- 
© ed ſole proprietor, and the other to have merely a right of ſervitude ;* 
Erſkine, B. 2. f. 6. H 6. By this rule, the Duke” s having wrought the 
coal, ſeems deciſive in his favour. Indeed, in the caſe of common pro- 
perty, it ſeems impoſſible that any one can have a right to work coal; 
for, as all have a right, pro indiviſo, to each part of the common ſub= 
je, no one can exerciſe his property in ſuch a way as to conſume the 
ſubject. 

Anfvered for the purſuers : A right of ſervitude over the property of 
another is not to be preſumed. Where there is no limitation in the 
grant, the poſſeſſion of any particular ſubject, as part and pertinent of 
another, muſt be attributed to a title of property, provided the poſſeſ- 
ſion has been ſuch as is conſiſtent with the idea of a right of pro- 
perty. 

The meaning of the rule laid down by Mr Erſkine is this : That, 
where one has had full poſſeſſion of the cabjeQ, and the poſſeſſion of 
another has been limited to particular acts which fall ſhort - the com- 
mon and ordinary ule of the ſubject, then the laſt is preſumed td have 
only a right of ſervitude; and juſtly, becauſe ſuch poſſeſſion is in ſome 
meaſure inconſiſtent with the idea of property. But the ſubject in que- 
ſtion being wild and uncultivated, and no part of it having ever been 
ploughed by any perſon interefled, the purſuers, while they paſtured 
their cattle and caſt feal and divot upon it, exerciſed all the common 
and ordinary acts of poſſe ſſion incident to property of that kind. That 
being the caſe, they muſt be underſtood to have a right of property; 
and it cann it have the effect to deprive them of this right, either that 
they theinſcives have not exerciſed it in every poſſible way which they 
might have done, or that ſome extraordinary as of poſſeſſion have been 
exerciſed by others. 

It does not follow from this, that a ſervitude of paſturage, or of feal 
and divot, may not be acquired by preſcription upon a clauſe of part and 
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pertinent ; for, wherever the acts of poſſeſſion have been fo limited in 
their nature, as not to amount to the common and ordinary uſe of the 
ſubject, there the right will be conſirued to be a ſervitude only. 

The Duke likewiſe contended, That, ſuppoſing the purſuers ſhould 
be underſtood to have a right of property, yet that ought to be with 
exception of the coal, upon this ground, that their rights being eſta- 
bliſhed merely by poſſeſſion, they could not acquire a right to the coal, 
which they never poſſeſſed. 

Anſwered : Suppoling the purſuers were here founding upon a pre- 
ſeriptive right, they would notwithſtanding have a right to the coal. 
Where one has acquired a preſcriptive right to the property of land, he, 
of courſe, acquires a right to the coal and all minerals, though none of 
theſe may have been ſought for during the currency of the preſerip- 
tion. 

But the purſuers do not found upon a preſcriptive right; their rights 
flowed a vero domino. The poſſeſſion, which is proved to have been 
immemorial, and which, of courſe, preſumes retro to the date of the 
original grants, is only founded on, to ſhow what was conveyed by 
thoſe grants. This, it has been ſhown, was a right of property, which 
muſt alſo imply a right to the coal. It is of no conſequence that the 
family of Hamilton have wrought coal. Since the poſſeſſion of the pur- 
ſuers has been ſuch as both to prove and preſerve a right of property, 
it cannot alter the nature of their right, that another having intereſt in 
the commonty has exerciſed more acts of poſſeſſion than they. 


The Lords found, That Robert Johnſton, James Beveridge, and John 
© Gibb, and their predeceſſors and authors, had immemorially poſſeſſed 
© the ſaid muirs as part and pertinent of their lands; and therefore 
© found, that they had a right of common property in ſaid muirs, 
© and were entitled to a ſhare in the diviſion, effeiring to the valued 
© rent of their reſpective lands; and found, that, after the diviſion, 
they ſhould, in all time coming, have the ſole and excluſive right 
* of working coal within the hmits of the ſhares of the muir to be 
« ſet off to them; and that the Duke ſhould have no power of 

working coal, or other minerals therein.” 


A.R. 
Ad. Km. Alt. Sir A. Ferguſon. 
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No. LXXXI. | Auguſt 5. 1768. 
LAWSON, FARDINE, and Company, Merchants in Dumfries, 
- ah 
ADAM THOMSON Tackſman of the meal market there. 


A duty granted upon what ſold in the market-place, not to be eluded by 
felling elſewhere. 


Th is an unprinted act of parliament dated Auguſt 12. 1662, of 

the following tenor: The eſtates of parliament having heard a 
« ſupplication, preſented to them by the provoſt and baillies of Dumfries, 
for themſelves, and in name of the ſaid borough, ſhewing, That the 
inhabitants of the ſaid borough and ſheriffdom of Dumfries have been 
« greatly damnified 2 the expences of the meal- market being un- 
covered, to the great diſadvantage of buyer and ſeller, and ſpoiling of 
the meal in wet and rainy weather; humbly therefore deſiring, that, 
towards the building and maintaining an fabric and cover on the ſaid 
meal market, an impoſition might be laid on each boll of meal, fold 
« within the ſaid burgh, as the ſupplication bears; which, with an de- 
« claration under the hand of thoſe who are members of Parliament, and 
* who have intereſt in the ſaid ſhire, conſenting, that four ſhillings 
© Scots be impoſed upon the load of meal, fold in the ſaid market, being 
© taken into conſideration, the King's majeſty, with advice and conſent 
© of his eſtates of parliament, do hereby grant warrant and power to 
© the provoſt, baillies, and council of the ſaid borough, to build and 
cover a meal market, in the moſt convenient place within the ſaid 
* borough they ſhall think fit, but prejudice of any private man's inte- 
* reſt in that place; and, for their better bigging and upholding the 
* fame, gives warrant and power to the magiſtrates and council foreſaid, 
and their ſucceſſors, and ſuch as they ſhall appoint, to uplift and col- 
* le four ſhillings Scots of cuſtom, for ilk ſack and load of meal, 
brought to the ſaid market, to be ſold therein, in all time coming, as 
* well from freemen inhabitants of the ſaid burgh, as from ſtrangers, 
* importers thereof by ſea and land.” | | 

The purſuers having imported a conſiderable quantity of meal, and 

fold it in their ware-houſes, the defender purſued them before the magi- 
ſtrates, for payment of the duty, and obtained decree. 
Ihe purſuers brought a reduction of that decree, and contended, That 
by the act of parliament, the duty could only be exacted for meal fold 
in the market-place, and that this limitation deſerved the more regard, 
that it appeared to have been made on purpoſe, and in oppoſition to the 
requeſt of the magiſtrates, for a duty upon all meal fold within the 
borough. 

Anſwered, The magiſtrates have been in the conſtant and immemo- 
rial practice of obliging the inbabitants ejther to bring the meal to the 
market- place, or of making them pay the duty, if allowed to fell the 
meal in their own warehouſes. 


Nn | Obſerved 


( 146 ) 


| Obſerved from the bench : As the town was at the expence of rearin 
and maintaining the market-place, it were hard upon them, and indeed 
to circumvent the law, to allow ſelling elſe-where, without paying duty ; 
* 


a duty on what ſhould be brought on the market- da Id 
by fetching in a day before. a y, could not be eluded, 


The Lords repelled the reaſons of reduction, and aſſoilzied. 


A. R. 
Act. M*XKenzie. Alt. Croſbic. Clerk, Kilpatrick, 
No. LXXXII. | December 13. 1 768. 


JAMES WRIGHT Teckſman of Milntaun- mill, 
Againſt 


THOMAS RANNIE Tenant in Huntlaw, and 
1 , and FAMES PRINGLE 


Thirlage victual in general does not comprehend wheat, where the 
mill is not properly conſtructed for grinding it. 


HE defenders, by their leaſes, were bound to grind all their grind- 

able corns at Milatoun-mill, and, for ſome time after the com- 

mencement of their tacks, manufactured their wheat with their other 

grain at that mill; but ſome mills with marble mill-ſtones for grinding 

wheat having been erected in the neighbourhood, and they having carried 

their wheat to theſe, the purſuer brought a proceſs againſt them for ab- 
ſtraction. | 

Pleaded for the defenders : The mill being a common corn-mill, is 
not fit for grinding wheat, and therefore that fpecies of grain cannot be 
underſtood to be comprehended under the aſtriction; ſo it was found, 
10th July 1768, Couſton contra tenants of Pitreavie. 

Anſwered tor the purſuzr : Wheat was in uſe to be ſown in the defen- 
ders tarms prior to their tacks, and yet they became bound to grind all 
their grindable corns at this mill. As the words comprehend wheat; 40 
the practice of the defenders in carrying their wheat to the mill for ſe- 

veral years after their tack, ſhews their ſenſe that they were bound to 
grind it there. This being the caſe, it ought not to exempt them from 
the thirlage, that mills were afterwards erected of a better conſtruction 
for grinding wheat. Improvements may be made upon mills of every 
kind; but that ought not to defeat contracts of thirlage entered into 
when ſuch improvements were unknown. | 


In the caſe of Pitreavie, though it appeared that wheat had been ſown 
11h 
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in the land about a century before, yet it had been diſcontinued for a 
conſiderable time previous to the commencement of the tacks. 


The Lords affoilzied the defenders.? 


A.R. 
Act. Arch. Cockburn, Alt. Rob. Sinclair. Clerk, Gibſon. | 
No. LXXXIII. December 13. 1768. 


FOHN COLTART Writer in Dumfries, 
Againſt 
FOSEPH FRASER of Little Cidllich, 


Effect of a clauſe cum molendis et multuris in the tenendas of a charter 


from a ſubject. 
N 1554, the forty-nine merk two ſhilling-land of Kirkpatrick-Dur- 
ham, with the mill thereof, and aſtricted multures, were feued by 
the abbacy of New-abbay, or Sweetheart, to the Earl of Nithſdale. 

Theſe lands had been alienated by the family of Nithſdale at diffe- 
rent periods. The lands of Drumconchra being part of them, had been 
early feued to M*Lellan of Barclay, and came into the perſon of the 
defender in 1754. 

The purſuer having acquired right to the mill in 1763, brought a de- 
clarator of aſtriction againſt the owners of the ſeveral lands compre- 
hended under the forty-nine merk two ſhilling-land of Kirkpatrick-Dur- 
ham. 

By the defender was produced a charter from the Earl of Nithſdale 
1706, containing a novodamus. In the tenendas were the words, cum 
domibus, molendinis, et multuris, and the feu-duty was declared to be 
pro omni alio onere. There was likewiſe produced a charter of reſigna- 
tioa from the crown 1715, with the tenendas in the ſame terms. In the 
title-deeds of the other lands, the thirlage was expreſsly reſerved. 

[t was proved, that the tenants of Drumconchra were in uſe to grind 
their corns at this mill, and to pay inſucken multure ; that in one inſtance 
they had aſſiſted to repair the dam-dike, in another to lead the mill- 
ſtone, and, in a third, to provide thatch to the mill. There were like- 
wiſe produced for the purſuer three decrees of Lord Nithſdale's multure- 
c:urt; one in 1713, in which the tenants of theſe lands were called, 
but judicially paſſed from by the leſſee of the mill; another in 1725, in 
which they were decreed in a fine for contumacy ; and a third in 1726, 
from which it appeared, they had judicially acknowledged the abſtrac- 
tion, and engaged to ſatisfy the tackſman of the mill. All the particu- 
lars proved were within thirty-eight years preceeding 1754, when the 

| detender 
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defender acquired the lands. From that time the defender had forbid 
his tenants to attend the mill. 

Pleaded for the defender: A charter from a ſubjeQ-ſuperior, with 
mills and multures in the tenendas, imports a diſcharge of thirlage. 
« The moſt ordinary way, ſays Lord Stair, « of taking off thirlage, is 
by granting a charter, containing mills and multures in the tenendas ;* 
new edit. p. 305. H 24 That the thirlage was meant to be diſcharged 
in this caſe is the more preſumable, 1/, Becauſe, the charter declares the 
feu-duty to be pro omni alio onere ; and, 2dly, Becauſe, in the charters of 
all the other lands within the thirl, the thirlage is expreſsly reſer- 
ved. 

As this ſervitude requires a title in writing, the thirlage having been diſ- 
charged, could not be of new created by the practice of going to the mill. 
Beſides, the praQtice of going to the mill is not proved for forty years, 
and, on other accounts, deſerves little regard. There was little grain ſown 
in theſe farms till lately; and they having been for more than thirty 
years in the hands of truſtees, who lived at a diſtance, the tenants 
might have been awed or deceived by the managers for the family of 
Nithſdale; and it was during that period the uſurpation ſeems chiefly to 
have taken place. 

Neither ought any weight to be laid upon the decrees ; for, 1½, Lord 
Nithſdale having alienated both property and ſuperiority of the lands, 
his bailie could have no juriſdiction over the poſſeſſors. 24ly, The own- 
ers of the lands were not called. 3dly, In one of the decrees, the tenants 
were paſſed from, which might have been on acconnt of their not be- 
ing liable. 4tbly, In another, it would appear they had paid no regard 
to the court, for they were decreed in a fine for abſence ; which fine 
never was 
ered for the purſuers: The words cum molendinis et multuris, in 
the tenendas of a charter, do not neceffarily import a diſcharge of thir- 
lage. It is the purpoſe of the diſpoſitive clauſe, to ſpecify the particu- 
lars meant to be conveyed. The clauſe of tenendas, is ſolely meant for 
pointing out the ſuperior, and the ſpecies of the holding. A number 
of ſupernumerary words are indeed, from cuſtom and anxiety, thrown 
into this clauſe ; but thefe ought to operate no further than they are war- 
ranted by the diſpoſitive clauſe. It is an agreed point, that, in charters 
from the crown, the words cum molendims et multuris in the tenend. clauſe 
have no effect whatever. In charters from ſubjects, they are regarded 
in the ſame light, if it appear that the poſſeſſors of the thirled lands have 
been in the practice of attending the mill, after the date of the charter. 
So it is laid down by Lord Stair, p. 305. F. 24. and ſo it was found, 
July 19. 17 58, M*Nab ; and again November 17. 1759, Yeaman. The 
words, pro omni alio onere, reſpect only burdens that may affect the 
lands, not ſuch as may affect the fruits; Bankton, v. 1. p. 688.; F 52. 
and 53. | 

The proof, in this caſe, would be ſufficient even to conſtitute a thir- 
lage, eſpecially as the mill belonged to church-men. But as the queſ- 
tion here is not with regard to the conſtitution of a thirlage, it is unne- 
ceſſary to enter into a nice diſcuſhon of the proof. The thirlage having 

been 
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been conſtituted before the proof is only to ſhow, whether it was meant 
by theſe words in the charter, to diſcharge the thirlage. Lord Stair ſays, 
that, in ſuch caſe, uſage of grinding the corns at the mill for ſeven years 
only ſubſequent to the date of the charter is ſufficient to ſhow, that an 
immunity was not deſigned. Here the attendance on the mill is proved 
for near 40 years, and, taking it altogether, ſeems quite irreconcileable 
with the ſuppoſition, that it was the underſtanding either of the granter 
or grantee that the thirlage was diſcharged by this charter. 

Obſerved from the bench: In the caſe of M*Nab, the court was equal- 
ly divided, the preſident having been againſt the judgement. 


© The Lords aſſoilzied the defender. 
A. R. 
Act. Armſtrong, Alt. Cha. Brown. Clerk, Kirkpatrick. 


N. B. The purſuer having appealed, the houſe of Lords, January 
28. 1784. Ordered and adjudged, that the appeal be diſmiſſed, and 
© that the interlocutors therein complained of be affirmed, with L. 100 
© coſts.” 


No. LXXXIV. January 17. 1769. 
IN GUS SINCLAIR, | 
Againſt 
JAMES HAMILTON, and others. 


Malverſation of juſtices of peace. Poinding by an officer of exciſe, in wvir= 
tue of their decreet. 


Nous SINCLAIR change-keeper in Hunthill, on an information 

from the collector and ſuperviſor of exciſe at Glaſgow, was tried 

and fined for retajling foreign ſpirits without a licence, by Mr Hamilton 

and other juſtices of peace, for the ſhire of Lanark ; and his effects ha- 

ving been poinded, in virtue of their decreet, he brought an action of 

oppreſſion and damages againſt the juſtices, and againſt the officer of 
exciſe, and conſtable who diſtrained. 

Alledged for the purſuer : 1. The information againſt him was irre- 
gular and informal, as it comprehended a number of delinquencies, un- 
connected with each other, and committed by different perſons. 2. He 
was not regularly cited. 3. The evidence was not taken down in wri- 
ting. 4. The action was preſcribed. | 

Anſwered for the juſtices : 1. The including a variety of offences and 
offenders in one information, is agreeable to practice, and the complaint 
was ſuch as is generally exhibited. 2. The purſuer was cited in the 
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uſual manner. 3. Practice has authorized the not taking down a proof 
in writing, and ſuch practice is founded on public utility. 4. The ac« 
tion was inſtituted within the term of preſcription. 

Charged againſt the officer of exciſe and conſtable : 1. That their 
entering the purſuer's houſe, under authority of a writ of aſſiſtants, 
without information of prohibited goods, was irregular and illegal, 
2. That the diſtreſs following on the decreet of the juſtices was a ſpuil- 
zie, as there was neither a warrant to diſtrain, nor were the forinalities 
of a poinding obſerved. 

Anſwered : 1. An officer who miſuſes a writ of aſſiſtants can only be 
puniſhed by the court of exchequer. 2. When an offender refuſes to 


pay, the law allows a diſtreſs and ſale of the offender's goods, by act 
12. Charles II. referred to in acts 16. and 24. George IL 


* The Lords ſuſtained the defence proponed for the juſtices, collectot, 
© and ſuperviſor, and aſſoilzied; but ſuſtained action againſt the 
officer of exciſe and conſtable, and allowed a proof, with reſpe& 
© to the execution of the potnding.” 


P. C 
Act. Croſbie, Alt. Sol. Dundar. Reporter, Barjarg. Clerk, Gibſon. 


No. LXXXV. January 24. 1769. 
ROBERT BOT D Suſpender, 

Againſt 

ADAM and THOMAS MILLARS, &. Chargers, 


Juriſdicrion of juſtices of peace in private property. Prorogation of their 
juriſdiction. 


"TY OBERT Bop was ſued before the juſtices of peace for the ſhire 
| of Ayr, for payment of graſs-mail, and being found liable, ſuſpend- 
ed their decreet. The queſtion before the court turned on theſe points: 
< 1710, How far the juſtices of peace had a proper juriſdiction to try this 
Fcaſe; and 2do, Suppoſing they had no proper juriſdiction, how far 
their juriſdiction was, or could be prorogated by the parties.” 
Pleaded for the ſuſpender : Juſtices of peace have no ordinary or ra- 
dical juriſdiction in civil matters. They are appointed for preſerving the 
peace, for preventing delinquencies, and for puniſhing thoſe who offend 
againſt the peace, but not for chaſtiſing other delinquents. Their juriſ- 
diction is entirely criminal, nor can it be extended, except as to cita- 
tion in ſervants fees, and other ſmall matters ſpecially enacted by ſta- 


1 

tute. Having no proper juriſdiction in private property, the court of 
ſeſſion has checked every attempt to extend their bounds, and juſtices of 
peace have been found incompetent judges on the paſſive titles ; 15th 
December 1710, Forſyth; in ſcandal, or verbal injuries, 17th July 
1711, Sharp; in payment of a verbal legacy, 1 3th February 1759, Bar- 
clay; in a debt by a written obligation, gth March 1763, Dewar. 
| There can be but little expediency in having trifling matters deter- 
mined by Juſtices of peace, where there is a judge-ordinary with unex- 
ceptionable juriſdiction; but, whatever may be the caſe with regard to 
expediency, the juriſdiction of juſtices can only be eſtabliſhed by act of 
parliament. 5 

2do, Juſtices of peace not having a proper juriſdiction, their juriſ- 
diction cannot be prorogated. Proragatio de cauſe in cauſam is rejected 
by law and in practice ; nor can a juriſdiction in particular articles, given 
by expreſs ſtatutes, be extended to cauſes different from thoſe expreſſed 
in theſe ſtatutes. That conſent alone cannot confer juriſdiction, was de- 
termined by 13th February 1759, Barclay. 

Urged for the chargers : The expence of litigation before the judge - 
ordinary, renders it highly expedient for juſtices of peace to judge in 
ſmall debts; and the conſequences of aboliſhing their juriſdiction in cis 
vil cauſes of ſmall value would be fatal. Though ſuch juriſdiction may 
not be conſtituted by expreſs ſtatutes, immemorial practice has given 
ſuch ſanction to the juriſdiction of juſtices of peace in trifling claims, 
that it may be conſidered as part of our conſuetudinary law. Where 
expediency has required it, juriſdiction has been eſtabliſhed by practice 
alone. The juriſdiction of the bailie-court iu ſmall debts and ſmall cheats, 
is founded in practice, not on ſtatute. | 

2do, The legiſlature has not declared the juriſdiction of juſtices of 
peace incapable of prorogation ; and, without ſuch declaration of the le- 
giſlature, the juriſdiction of any judge, though originally incompetent, 
may be prorogated by conſent of parties; Voet. Comment. de juriſclict. 
$ 14. J 1. Cod. de juriſd. omn. judic. The juriſdiction of juſtices of peace 
in ſmall debts and little commercial queſtions, in proceſſes concerning 
baſtard-children, horſe-dealers, &c. has, in innumerable inſtances, been 
ſuſtained. The juriſdiction of the juſtices, if it can be prorogated, was 
prorogated in this caſe. The ſuſpender, when cited, inſiſted in his de- 
fences, and, by repeated acts, acquieſced in the juriſdiction of the juſtices, 


1 


© The Lords repelled the reaſons of ſuſpenſion, and found the letters 
© orderly proceeded. 5 =: 


P. C. 


For the Suſpender, D. Dalrymple. Reporter, L. Juſtice Clerk. 
For the Chargers, Ja. Boſwell. Clerk, Hume. 
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No. LXXXVI. January 25. 1769, 


ROBERT STEFEN, &c. Truſtees for the Creditors of ALEXAN 
ARBUTHNOT, f * 


Againſt 
FOHN CRAICH and FAMES MITC HEI. 


Validity of a poinding. 

LEXANDER ARBUTHNOT merchant in Montroſe, poſſeſſed 3 
timber-yard in the links of Montroſe, incloſed on one ſide by 
cloſe ſheds for workmen, and on the other three by a paling of wood 
from ſix to eight feet high, with an opening of about two inches be- 
tween the rails or ſtakes. On the north-weſt fide there were a gate and 
a ſmall door, the uſual entries to this wood-yard, ſecured by locks ; on 
the ſouth-weſt ſide there was another large gate for the purpoſe of re- 
ceiving timber and carriages from the ſea-{ide, made of paling like the 
reſt of the inclofure, without lock or bands, but ſecured on the inſide, 
by three trees, of 12 to 14 feet long, the greater ends of which were 
fixed or reſted againft the ground, and the ſmaller ends againſt the back, 
or upper croſs-bar of the gate. 

Charles Thomſon, a meſſenger employed by Craich and'ſome others, 
finding the gate and door on the north weſt fide locked and ſecured, with- 
out application for letters of open doors, poinded and carried off the wood 
in the yard, by removing, on the outſide, the trees that ſupported the 
ſouth-weſt gate. 

In their action for reduction of the execution of the poinding, it was 
pleaded for the purſuers, That, in every ſtep of diligence, there is a ſpe- 
cial warrant, pointing out what the party may do upon it, and that he 
muſt be reſtricted by the authority of his warrant. The diligence of 
the defenders entitled them to poind the effects of their debtor, provided 
they could come at them in a regular manner, but did not authoriſe 
them, without letters of open doors, to break into his houſe or inclo- 
ſures, to lay hold of thoſe effects. In no caſe whatever can a door, 
locked or ſecured in ſuch a way as to exclude indifferent perſons from 
acceſs without violence, be opened by a meſſenger, in virtue of a horn- 
ing or ſimple warrant to poind. Letters of open doors, which mention 
a dwelling-houſe and lock-faſt doors, are not ſolely intended to prevent 
a forcible entry into the dwellng-houſes of debtors, as being a ſort of 
ſanctuary; if the goods are within cloſe doors, there is no diſtinction 
whether the goods are in a dwelling, or in a ſtable, a park, or any 
other incloſure, providing they are ſo ſecured, that the meſſenger cannot 
get at them, without forcing open a door. The uſual ſtyle in captions, 
fletked and lock-faſt places, applies not only to thoſe that are locked, 
but to thoſe that are ſteiked, or ſhut in ſuch a manner, as that the meſ- 
ſenger cannot enter by the common door. The plain ſenſe of the law 
is this, that a meſſenger having a warrant to poind, muſt not enter 


clandeſtinely 
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clandeſtinely or violently; he muſt not get in at the window, or climb 
over the wall, but muſt enter fairly and directly as other people do; and, 
if an outer door is ſecured, ſo as not to be opened without violence, he 
cannot legally force his way, whether ſuch door or gate is ſecured by a 
lock, by a bar, or by trees, as in the preſent caſe, placed againſt it in 
the inſide, by way of harricade. 

Anſwered for the defenders : That, though the origin of letters of 
open doors, or the particular circumſtances in which theſe are requiſite, 
are not clearly ſet forth in the law-books, it is a general principle of 
law, that a creditor may poind his debtor's effects, wherever he can 
find them. The diſtinction between perſonal and real diligence, is to 
be found in the letters themſelves. The will of a caption, as obſerved 
by Lord Bankton, B. 4. T. 41.8. is to break open doors, and to 
* make the king's keys ; but, in poindings, the meſfenger cannot forcibly 
© enter, without letters for making patent doors; but, if he get entrance, 
© he may break open cheſts, cabinets, or chambers, in order to diſtrin- 
nie the goods therein.“ This reſtriction in executing real 4iligence, 
gives a ſort of protection or privilege of ſanctuary to the domicile of 
the party; but the command in letters of open doors, that, if needs 
© be, ye make ſtieket and lock-faſt houſes, yates, and doors, open and 
patent,“ would ſeem to import, that it was the party's dwelling houſe, 
for the ſecurity of which this protection was intended; ſo that the meſ- 
ſenger, if he found them locked, ſhould not be at liberty, by his own 
authority , to break open the ſame, but to borrow the king's keys, by 
letters for making open doors. | 

But, whatever might be the caſe, with regard to houſes, otherwiſe fen- 
ced and ſecured, than by locked doors, it is impoſſible to conſider a 
timber-yard, fenced and incloſed as Mr Arburthnot's was, to be of ſuch 
a nature, as that letters of open doors ſhould be neceſſary to authoriſe 
the entry of a meſſenger, in order to execute the diligence of the law. 

The facililty with which the meſſenger got entry ſhows, that the gate 
was not ſo ſecured as to require letters for open doors, fince it would 
have been no ways faulty to have opened the latchet or ſneck of a dwel- 
ling houſe, without the aid of the king's letters. | 

Memorials having been ordered, with regard to the practice in poind- 
ings in ſimilar caſes, the following inſtances were produced by the pur- 
ſuers ; that at a poinding of cattle at a park of Brucehill in 1765, the meſ- 
lenger obtained letters of open doors, not being able to get acceſs by 
reaſon of ſteiked and lock faſt doors; that a meſſenger in poinding 
corn in a barn- yard, about 34 years ago, entered to the yard by ſtile 
or ſteps, the gate of the yard being padlocked ; that he took out rips or 
ſamples of corn; but, before the corns themſelves were taken away, let- 
ters of open doors were obtained; that it appeared from the fignet-re- 
cords, that ſeven letters of open doors had been iſſued from Auguſt 
1705, to June 1766, relative to opening ſhops, cellars, office-houſes, 
a lime or coach houſe, and cheſts or caſements. | 

The defenders, though they acknowledged they had not diſcovered 
any caſe preciſely ſimilar, averred, that the moſt reputable meſſengers 
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had agreed that they would not have heſitated to execute this poind- 


ing, in the way and manner it was done, without letters of open doors; 
that it is their practice, in executions of poinding, to enter into any 
place to which they have acceſs without violence, or breaking open 
ſteiked or lock-faſt doors; and that, though the door by which they 
mean to enter be ſhut, but not locked, if the impediment which k 

it cloſe can be removed, without breaking or demoliſhing the door, ſuch 
impediment is not conſidered as requiring letters of open doors. 


The Lords ſuſtained the defence againſt this action, and aſſoilzied 
the defenders; and, upon a reclaiming petition, adhered.” 


2. . 
Ad. Ree. Alt. Lockbart. Clerk, Roſs. 


No. LXXXVIL January 25. 176g. 


WILLIAM WILSON Afignee of FANET STEEL, 


Againſt 


ALEXANDER Earl of HOME. 


An adjudication fubſits as a ſecurity for expences, only to the amount of 
the penalties for which it it led; and, if led jointly for behoof of 
—_— and the heir, the penalties fall to be proportioned between 
em. | 


N the year 1638, James Earl of Home as principal, and others as 
cautioners, granted two bonds to Lawrence Henderſon, one for 
3000 merks, with L. 300 of penalty, payable to Henderſon ; and, fail- 
ing him by deceaſe, to Barbara and Janet Henderſons, his daughters; 
the other for 4000 merks, with L. 400 of penalty, payable to Hender- 
ſon ; and, failing him by deceaſe, to his daughters Agnes and Janet e- 
qually, their heirs, executors, or aſſignees. | 
Henderſon, in 1659 and 1660, by ſeparate conveyances, aſſigned 
theſe bonds to other two daughters, Iſobel and Margaret equally, their 
heirs and donators. N 
In 1663, the Earl, as principal, and certain cautioners, granted bonds 
of corroboration of theſe two debts, with intereſts due on them, to the 
ſaid Ifobel and Margaret Henderſons, their heirs, executors, or aſſig- 
nees; one for 3630 merks, and 400 merks of penalty, and another for 
4840 merks, and L. 500 Scots of penalty, with intereſt from the next 
term. 
Margaret Henderſon, who had right to one half of theſe debts, mar- 
ried Henry Alcorn, but without conveying to him her right; and, of 
this 
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this marriage there was a ſon, Richard Alcorn, heir to his mother, in 
her ſhare of theſe debts. 

Richard Alcorn, in 1723, confirmed himſelf executor to his mother, 
then dead, in 1500 merks, as her half of the original bond of 3000 
merks, with intereſt due thereon ; but did not confirm her half of the 
other original bond; nor was he confirmed executor to his father in the 
annualrents of theſe ſums which belonged to him jure mariti. 

Having erroneouſly ſet forth in his ſummons, * That he was only 
awful fon and heir ſerved and retoured to the deceaſed Henry Alcorn 
his father, and that he was alſo executor decerned and confirmed to the 
© deceaſed Margaret Henderſon his mother.“ Richard Alcorn, in 1728, 
brought a proceſs on the paſſive titles againſt William late Earl of Home, 
brother to Earl Alexander, for 1500 merks, as Margaret Henderſon's 
half of 3<oo merks contained in the firſt original bond, with intereſt 
from Martinmas 1638, being the original term of payment, and L. 100 
Scots inſtead of L. 150, as the half of the penalty in that bond ; and, 
2d, for 2420 merks as her half of the principal ſum of 4840 merks 
contained in the bond of corroboration of the other original bond of 
4000 merks, with intereſt from Whitſunday 1662, and L. 250 as half 
of the penalty in the bond of corroboration. The Earl having renoun- 
ced to be heir, decreet cognitionts cauſa paſſed for the whole ſums libel- 
led. 

Upon this decreet, Richard Alcorn, in 1730, obtained an adjudica- 
tion of the whole eſtate of Home, for payment of the ſums decerned 
for in the decreet of conſtitution, then accumulated to L. 13989: 5:2 
Scots, but with this variation from the conſtitution, that the half of the 
penalty in the bond for 4840 merks, is only 250 merks inſtead of 
L. 250. 

On the death of Richard Alcorn, James Alcorn his ſon was ſerved 
heir to him; and, in 1747, Janet Steel, as creditor to Richard Alcorn, 
adjudged the above rights from James Alcorn as charged to enter heir 
to his father and brought a proceſs of maills and duties. 

The court, by interlocutors in 1765, found, That the principal 
ſums, as contained in the original bonds of 3000 and 4000 merks 
Scots, being heritable, as the law ſtood at the time when they were 
granted, were not rendered moveable, neither by the aſſignations, nor 
by the bonds of corroboration granted in the 1663; and conſequently 
* that Richard Alcorn's confirmation, as executor to Margaret Hender- 
* ſon, did not carry, or veſt in him, any right to her ſhare of the prin- 
* cipal ſums contained in the original bonds ;* but found, That the con- 
* irmation of Richard Alcorn, as executor to his mother, did carry her 
* ſhare of the principal ſums contained in the bonds of corroboration 
* 1663, in ſo far as the ſame were made up of bygone annualrents, and 
* alſo the whole annualrents which had fallen due upon the bonds of 
corroboration from the death of Henry Alcorn his father; and there- 
tore, in ſo far ſuſtained the decreets of conſtitution and adjudication 
* at Richard Alcorn's inſtance.” Found, That Janet Steel, * in virtue of 
her adjudication led againſt James Alcorn, has a ſufficient title to car- 
* ry on this proceſs.“ And, upon adviſing a reclaiming petition, with 
anſwers, ſuſtained © the decreets of cognition and adjudication at Ki- 
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r chard Alcorn's inſtance, as a ſecurity for the ſaid part of the Principal 
© ſums, and haill annualrents due at, and preceeding, the death of Mar. 
© paret Henderſon, and he neceſſary expences as accumulated at the date 
© of the ſaid adjudication ; and remit to the Lord Odinary to proceed 
© accordingly.? | 

William Wilfon, as having right from Jane! Steel, and from the heit 
of Margaret Henderſon, and the executor of Henry Alcorn her huf. 
band, proceeded to ſupply the defects of the former diligence, and, in 
1766, obtained and extracted a decreet for payment of the half of the 
two original bonds, principal and intereſt, ſo far as had been found to 
belong to the heir; and, particularly, for the one half of both the pe. 
nalties of L. 300 and L. 400 Scots, contained in the ſaid two original 
bonds. He alſo, as in right of Henry Alcorn's executors, obtained de. 
creet for the intereſt ot the two bonds which fell under Henry Alcorn', 
jus mariti. And, as aſſignee to Janet Steel, he, in 1767, wakened, and 
inſiſted in her procef> of maills and duties before the Lord Ordi. 
nary. 

The article principally diſputed by the parties, was the extent of the 
expences, for which the adjudication fell to be ſuſtained as a ſecurity, 
The Lord Ordinary, by interlocutor 24th December 1767, found, 
© That the adjudication being allowed to ſubſiſt as a ſecurity for the ex- 
© pences, does not render the adjudication broader than it was before, 
© and thereby ſecure expences which were not adjudged for, but fingly 
« entitles the purſuer to hold the adjudication as a ſecurity for the expen- 
© ces therein adjudged for, in as far as he ſhall ſhow, that the neceff: 

* expences amounted to that ſum.” And it appearing that the adjudica- 
tion had been led for 400 merks of penalties, and that the expences 
exceeded that ſum, his Lordſhip ſuſtained the adjudication as a ſecurity 
for expences t that amount. 

In a reclaiming bill, it was pleaded for the defender, That, as the 
adjudication had been only ſuſtained for the ſums to which the executors 
of Margaret Henderſon had right, it could not be intended that the 
purſuer ſhould have the benefit of the penalties, fo far as the ſame be- 
longed to the heir, and not to the executor, or beyond what his author 
or executor could have adjudged for. The adjudication was led jointly 
for the behoof of the executor and the heir, upon debts in cumulo, and, 
in ſeparating their ſhares of the debts, the penalties adjudged for fall 
likewiſe to be divided between them. As the interlocutors only ſuſtain 
the adjudication, fo far as the executor's ſhare of the debt extended, he 
can only have ſecurity for his expences, to the extent of the penalties 
to which he had right. The heir of the creditor is found entitled to the 
principal ſums of both the originat bonds ; the penalties, therefore, in 
theſe bonds, as acceſſories, muſt likewiſe belong to him. The exe- 
cutor's right then can only extend to the penalties in the bonds of cor- 
roboration, in ſo tar as they exceed the penalties in the original 
bonds. 

2 do, Suppoſing the executor can take the benefit of the whole penal- 
ties adjudged for, the defender cannot likewiſe be liable to the heir of 
Richard Alcorn, in the very ſame penalties, for which the purſuer, as 
in his right, has taken decreet; but, if the penalties are not to ſuffer a 

pro- 
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portional diviſion, the purſuer, who ſtands in right both of the heir 
and the executor, does, as in right of the executor, get his adjudica- 
tion ſuſtained to the amount of the whole penalties adjudged for; and, 
at the ſame time, as in right of the heir, again levies theſe identical pe- 
nalties. 37:0, The purſuer has no title to the benefit of the accumula- 
tion in one of the bonds of corroboration, upon which the adjudication 
did not proceed. The adjudication is only for the contents of the firſt 
bond of corroboration of the 4000 merks bond, and for the contents of 
the original 300 merks bond, without adjudging upon, or for the cor- 
roboration of the laſt bond. 

Anſwered for the purſuer : The queſtion is not entire, for, being fix- 
ed by a judgment long ago become final, it cannot now be brought 
under review. But, in any event, it is clear from the interlocutors, 
that, in ſo far as penalties and liquidate expences were adjudged for, the 
adjudication muſt be ſuſtained as a ſecurity for the neceſſary expences 
that had been laid out, in ſeeing for, and ſecuring the debts as accumu- 
lated at the date of the adjudication. Penalties are ſummo jure due in default 
of payment, as ariſing ex pacto of the parties, though nothing ſhould 
be expended by the creditor ; much more when the expences exceed the 
penalties, do the full penalties become due in equity. When a penalty is 
ſtipulated in any obligation in default of implement, the implementing in 
part will not liberate the debtor from the penalty, or any part of it ; if in 
any particular the obligation is unimplemented, fir:&o jure, the whole pe- 
nalty is forfeited; nor does it make any difference whether the creditor was 
purſuing for implement of the whole obligation, or only for implement 
in part. Had the heir of Margaret Henderſon had an intereft in the 
adjudication, the penalties to be adjudged for would have fallen to be 
divided in proportion to the reſpective intereſts of the parties, as each 
would have borne a proportional part of the expence laid out ; but the 
adjudication has not been ſuſtained, guoad the intereſt of Richard Al- 
corn as heir, but only in ſo far as he had an intereſt as executor to his 
mother. And, as the whole expence of diligence fell on him, it is but 
equitable that the whole liquidate expences adjudged for ſhould be ap- 
plied towards his indemnification. 

2do, Whether the penalties can again be levied by thoſe in the right 
of the heir, is not neceſſary to inquire into; but there is nothing ab- 
ſurd in ſuppoſing, that one ſhould be ſubjected in penalties ten times o- 
ver. There is no law that makes penalties only once exigible ; the rule 
of law is, that, as often as a contract is infringed, the penalty is for- 
feited ; and the party who, in procuring performance of articles, is o- 
bliged to lay out a ſum equivalent to the liquidate penalty, muſt be en- 
titled, upon every breach of the contract, to demand payment of the 
liquidate penalty as the indemnification of his expences. 

3tio, Richard Alcorn confirmed the 300 merks bond, and the con- 
firmation mentions the corroboration thereof; the bond of corroboration, 
therefore, though not explicitly, is yet virtually adjudged for, as it a- 
riſes totally from the contents of the original bond ; and, if the original 
bond is adjudged for, the intereſt of the creditor in the whole debt muſt 
thereby be effectually ſecured. 


* The Lords remitted to the Lord Ordinary, with power to call and 


* hear parties.” 


Q q | In 


C200 3 


In conſequence of this remit, the Lord Ordinary found * the purſy- 
Ler's adjudication in queſtion ſubſiſts only as a ſecurity for his ex- 


© pe ſo far as he has right to the penalties ; and further finds, 
That it ſubſiſts as a ſecurity only for Richard Alcorn's ſhare of 
© the ſums contained in the bond of corroboration of the bond for 
* four thouſand merks, and of the ſums due by the original bond 
© of three thouſand merks.“ 


Re 
For E. of Home, Rae. For Wilſon, M' ucen. Clerk, Hame. 


No. LXXXVIII. January 25. 1769. 
PETER LESLIEGRANT of Balquhain, Purſuer, 
Apainſt 


JAMES GORDON of Cobairdie, and others, Defenders. 


Inport of a clauſe in a tailzie. Preſcription. 


the year 1679, Patrick Leſlie of Balquhain, afterwards Count Leſ- 
lie, in his ntra& with Mary Irvine, his ſecond wife, pro- 
vided to the heir-male of that marriage, with the burden of his life- 
rent, lands to the extent of 3000 merks yearly. This contract de- 
_ clares, that, if Patrick Leftie ſhall ſecure the ſaid heir-male in lands, 
which he may afterwards conqueſt, to the aforeſaid amount, he ſhall be 
holden to accept of lands ſo to be conqueſted and acquired, and to 
renounce any claim to the lands now provided. In the year 1 
Count Leſlie ſettled the lands of Balquhain upon himſelf in liferent, and 
George Leſlie his eldeſt ſon of the ſecond marriage, and the heirs-male 
of his body, in fee; which failing, upon ſeveral ſubſtitutes, under ſtrict, 
prohibitive, irritant, and refolutive clauſes, but with full power to him 
to alter the deſtination, or burden the lands. 

This tailzie contains the following clauſe : And further, in caſe 1 
© ſhall happen to conqueſt, acquire, or fucceed unto any lands, herita- 
© yes, &c. which I ſhall not otherwiſe diſpoſe upon in my lifetime, in 
that caſe I, by thir preſents, felt and diſpone the ſaid lands, &c. fo to 
© be conqueſt or acquired by me, or whereunto I ſhall happen to ſuc- 
© ceed, and not diſpone thereupon in my lifetime, to and in favours of 
| © the ſaid George Leſlie, eldeſt lawful fon of my ſecond marriage, and 
© the heirs-male of his body; which failing,“ &c. This tailzie was duly 
recorded, a charter was expede, and infeftment followed.“ 

In the year 1699, Count Leftic having purchaſed the lands of Inch, 
took the diſpoſition thereof to himſelf in liferent, and to George Leſ- 
lie his lawful ſon of the ſecond marriage, and his heirs-male ; which 
failing, to ſeveral ſubſtitutes, with reſerved pewers to burden, = or 

iſpone. 


11 


diſpone. Upon this diſpoſition, a charter was expede, and i, feſtment 
ollowed. 

8. In the year 1700, Count Leſlie, in virtue of his reſerved powers, ex- 
ecutcd another tailzie, in ſome reſpeAs different from the former, with 
procuratory for reigning not only the lands expreſſed in his former 
tallzie, but alſo all and ſundry whatever lands, baronies, &c. which I 
© have already acquired, or may hereafter happen to conqueſt or acquire, 
to me the ſaid Patrick Count Leſlie in liferent, and to the ſaid George 
« Leſlie my eldeſt lawful ſon by Mary Irvine, and the heirs-male of his 
body; which failing,” Sc. By this dead, the heirs of tailzie are bound 
to adhere to, and fulfill the conditions, clauſes, and limitations, &c. 
« ſpecified and contained in the former bond of tailzie, except in ſo far 
© 28 altered by that ſecond deed.” 

In the year 1706, Count Leſlie, in the marriage-articles of his ſon 
George Leſlie with Margaret Elphinſton, renounces, in favour of his 
ſon, and promiſed ſpouſe, the lifereat-right of the lands of Balquhain, 
and ſicklike, all and haill the lands of the kirk-town and barony of 
Inch, with the pertinents, &c. free of all ſums due by the ſaid Pa- 
trick Count Leſlie, which can any way affect the ſame ; likeas, the 
« ſaid Patrick Count Leſhe hereby renounces all power and faculty to - 
© burden the ſaid lands with any ſums of money in all time hereafter.” 

On the death of Patrick Count Leſlie, George Leſlie poſſeſſed the e- 
ſtate of Balquhain, in virtue of the titles expede upon the deeds of en- 
tail; but he poſſeſſed the lands of. Inch on the charter of infeftment 
expede in 1699. George Leſlie left two ſons, James and Erneſt. James, 
the eldeſt, poſſeſſed the lands of Inch upon his apparency, without ma- 
king up titles. 

Upon the death of James, Erneſt, in 1739, procured himſelf ſer- 
ved and retoured heir in ſpecial in the lands of Inch, to George Leſlie, 
his father, and was thereafter infeft in virtue of a precept from the 
chancery. 

Erneſt likewiſe made up titles to the eſtate of Balquhain in terms of 
the deed: of entail. 

In 1735, Erneſt Leſlie executed a ſettlement in favours of himſelf 
and his heirs, the eldeſt heir-female ſucceeding without diviſion; which 
failing, to James Gordon of Cobairdy, the eldeſt heir-female ſucceeding 
without diviſion ; which failing, to certain other heirs. 

Erneſt Leſlie died in 1740, without iſſue; and James Gordon of Co- 
bairdy being ſerved heir of proviſion to him, in virtue of the ſettle- 
ment 1735, expede a charter, and was infeft, in 1740, and continued in 
poſſeſſion of the lands from that time. In bar of the action to have the 
above mentioned deed 1735 ſet aſide, as contrary to the reſtrictions to 
which Erneſt Leſlie was ſubject, it was pleaded for the defender, That 
the lands of Inch were never ſubject to the tailzie of the eſtate of Bal- 
quhain ; the lands are conveyed to Count Patrick in liferent, and to 
George his ſon, and his heirs-male, in fee; which failing, to Patrick, 
Count Leſlie, his other heirs of tailze, ſpecified in deeds of tailzie already 
made, or to be made; and are therefore veſted in George, as unlimited 
proprietor, and ſubject to his free diſpoſal. 

They are not affected by the tailzie 1692; for a tailzie of lands to be 
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acquired is not a valid and effectual tailzie, ſince the requiſites of ſta- 
tute 168 5 cannot be complied with, as to lands which the tailzier 
might afterwards acquire. Though ſuch tailzies were valid, the lands of Inch 
cannot be affected by the irritant and reſolutive clauſes in the tailzie 
1692, nor by the limitations in the ſettlement 1700, which only exteng 
to the lands in the tailzie 1692 ; nor will reſtraints upon property, even 
in a queſtion with heirs, be carried further than the tailzier has thought 
proper to expreſs; June 17. 1747, Campbell, caſe of Carlowrie, 1749. 
By the tailzie 1692, ſuch lands alone are tailzied as Count Leſlie 
ſhould happen to conqueſt, acquire, or ſucceed to, and which I ſhall 
not otherwiſe diſpoſe upon in my lifetime ;* but the lands of Inch are 
taken directly to George, as a fee-ſimple, and the powers reſerved by his 
father are diſcharged in George Leſlie's contract of marriage in 1706, 
without mention of, or reference to, the tailzies 1692 or 1700; they 
therefore cannot fall under the clauſe of the tailzie 1692. 

2do, Suppoſing the lands of Inch had been ſubject to the ſame fet. 
ters and limitations with the eſtate of Balquhain, they are free from 
ſuch fetters, and ſecure by preſcription. In 1699, the lands of Inch 
were conveyed to Patrick Count Leſlie in liferent, and his ſon George 
in fee, without conditions or limitations. Upon this diſpoſition a charter 
was expede, and infeftment followed the ſame year; and upon that title 
the lands have been poſſeſſed from that period downwards, by which the 
claim competent to the ſeveral heirs of entail is cut off by the negative 
preſcription, and the unlimited fee of the eſtate eſtabliſhed by the po- 
litive ; 4. 1617,c.12.; July 10. 1739, Macdowal of Macherſton, cafe 
of Kinaldy; February 3. 1753, Douglas contra Lady Kirkneſs. 

Though Erneſt Leſlie made up his titles to Balquhain by a ſpecial 
ſervice and infeftment, as heir under the tailzie 1700, it is no interrup- 
tion of the right under which he poſſeſſed the lands of Inch, as he made 
up a ſeparate title to theſe lands by a ſeparate ſervice and infeftment ; as 
heir under the infeftment 1699, his poſſeſſion upon which entitled him 
to compleat the preſcription that was begun in the perſon of his father. 

As Count Leſlie did in his ſon's marriage-contrat 1706, diſcharge 
and renounce his reſerved powers over the lands of Inch, from that time 
the right of George became indefeaſible, and the preſcription running 
from that period, was completed before interruption, by the action of 
Anthony Count Leſlie. | 

Anſwered for the purſuer : The marriage- contract 1679 did not de- 
prive Count Leſlie of the power of laying his heir under the obligations 
contained in the after tailzies. When he acquired the lands of Inch in 
1699, he did not take the right of theſe lands to his ſon George in fee, 
in implement of his obligations to him contained in the marriage-con- 
tract; but, %o an obligation lay upon him in favour of George his 
ſon, that obligation was extinguiſhed by George his taking and poſſeſ- 
ſing the eſtate of Balquhain, in virtue of his father's ſettlements. 

When Count Leſlie, in 1699, purchaſed the lands of Inch, though 
the right was taken to his fon in fee, and only in liferent to himſelf, yet 
that acquiſition muſt be conſidered as made by himſelf, and, therefore, 
as falling under the clauſe of the tailzie 1692 concerning lands to be 
conqueſt or acquired by him; and under the clauſe of the tailzie 


1700, 


„ 


1700, concerning lands that had then been conqueſt, or might there- 
atter be conqueſt by him. In conſequence of which, the ſeveral heirs 
ſucceeding to George are ſubject to the limitations contained in the tail- 
zies. 

The lands of Inch being ſubject to the limitations in the tailzie of 
Balquhain, there is nothing in the marriage-articles between George 
Leſlie and Margaret Elphinſton, that can import a diſcharge of the o- 
bligations by former deeds. 

2. Neither the poſitive nor negative preſcription can avail the defen- 
der. The abſolute property of the lands of Inch having been eſtabliſn- 
ed in the perſon of Count Leſlie, or George his ſon, their heirs cannot 
acquire ſuch property by preſcription, ſince, independent of, and ante- 
cedent to, any preſcription, the ſame was fully in them. 

The right claimed by the purſuer is not a right of property, but the 
performance of an obligation, which Erneſt Leſlie, being ſubjected to by 
the tailzies of the eſtate of Balquhain, could not by a gratuitous deed 
diſappoint. | 

Could an immunity from ſuch obligation be acquired by the poſitive 
preſcription, the poſſeſſion of the eſtate of Balquhain by George, upon 
the tailzies 1692 and 1700, and by Erneſt upon that of 1700, was an 
acknowledgement of the obligation upon the heirs, with regard to the 
lands of Inch, in virtue of that right by which they enjoyed the eſtate 
of Balquhain. | | 

Preſcription could not run till after the death of Count Leſlie in 1709, 
who, by his right in 1699 to the lands of Inch, had full power over 
thoſe lands ; and it was interrupted in 1746 by the proceſs of Anthony 
Count Leſlie. 3 | 

The negative preſcription has not run, as no action could ariſe before 
the deed executed by Erneſt Leſlie, at leaſt before the death of Patrick 
Count Leſlie, who was not ſubject to the tailzie; and the poſſeſſion of 
the eſtate of Balquhain by the heirs in virtue of the tailzies, is an ef- 
fectual interruption of ſuch preſcription, 


he Lords ſuſtained the defence, and affoilzied.* 


P . E 
Act. D. Graeme. Alt. M. ueen. Reporter, Auchinlect. Clerk, Pringle. 
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Vo. LXXXIX. | | February 28. 1769, 
| 4 RCHIB ALD DUFF of Drummuir, 
Againlt 
Mr ALEXANDER CHALMERS Miniſter of Cairne, 


Whether presbyterics may defign moſs for the uſe of a miniſter ? 


THE miniſters of the pariſh of Cairney had, from time immemg. 
| rial, enjoyed a ſervitude of caſting peats in certain moſſes, the 
property of the Duke of Gordon. = | 

But, 'in 1767, the preſbytery, upon a petition from Mr Chalmers the 
incumbent, ſetting forth that thoſe moſſes were exhauſted, deſigned par 
- of a moſs belonging to Mr Duff of Drummuir, for the uſe of the pe- 
titioner and his ſucceſſors, in all time coming. 

This decree being brought under challenge by Mr Duff, it was plead- 
ed for the miniſter, That the 165th act of parliament 1593, which di- 
. reQts the extent of glebes, provides, That the faids glebes be deſigned 
with freedom of foggage, paſtourage, fewall, faill, diffat, loning, free 
* i{chue and entry, and all uthers priviledges and richtes, according to 
© uſe and wont of auld.” And the act 1663, c. 21. enacts, That every 
' © miniſter have fewel, foggage, feal, and divots, according to the act of 
© parliament made in anne 159393. N | 

Theſe ſtatutes are expreſs. The firſt ordains, that glebes be dH 
with freedom of fuel, &c. and the other, that every miniſter have that 
right. The power of deſignation is conferred upon preſbyteries, in 
words as clear as thoſe under which they are in the uninterrupted uſe 
of deſigning manſes and glebes. Nor can that deſignation be limited 
to thoſe pariſhes where the miniſter had already acquired a right of ſer- 
vitude by preſcription ; for, why make a law to veſt in miniſters what 
they already enjoyed ? or, why oblige prefbyteries to decree privileges 
already acquired ? But, in whatever way the general point may be de- 
termined, the preſent decree of the preſbytery muſt be good, ſince it 
is confeſſed, that the miniſters of the pariſh of Cairney have been in 
*the immemorial poſſeſſion of a ſervitude of fuel. 

Anſwered for Mr Duff: The powers now aſſerted to belong to preſ- 
byteries cannot be ſupported upon the ſtatute 1593. That ſtatute plain- 
ly refers to thoſe pariſhes where any, or all of the privileges therein 
mentioned had been acquired by preſcription ; for if, independent of 
uſe and wont of auld, that is, of immemorial poſſeſſion, every miniſter 
could have demanded a deſignation of fuel, he muſt, upon the ſame 
principles, have been equally entitled to inſiſt for a deſignation of pa- 
ſturage ; but that this was not the caſe, 1s obvious from the ſubſequent 

ſtatute 


1 


ſtatute in 1663, paſſed many years after, and empowering preſbyteries 
to deſign graſs glebes, or paſturage for a horſe and two cows. 
Upon the conſtruction of the ſtatute 1593, contended for by the mi- 


niſter, this laſt proviſion would have been ſuperfluous ; and indeed, the 


ſame plea has been already over-ruled by the court in the caſe of the mi- 
niſter of St — anno 1763. 


© The Lords found, that the preſbytery were 1 judges, and 
© that their decreee is fund:tus null and void.” 


G. F. 
For the Miniſter, M. Queen. Alt. Lockhart. Clerk, Roſs. 


No. XC. February 28. 1769. 


HERITORS of the Pariſh of Elgin, 


Againſt 


WILLIAM TROOP. 


Minifter of a royal borough with a landward * not entitled to de 2 
nation of a manſe upon the flatute 1663. 


HE pariſh of Elgin, beſide the royal borough of that name, con- 

tains a large diſtrict to /andward. The cure is ſerved by two mi- 

niſters, neither of whom, at leaſt ſince the revolution, have enjoyed ei- 
ther a manſe or a legal glebe. 

In 1764, the preſbytery, after ſummoning the heritors, ordered eſti- 
mates of the expence of a manſe, and contracted for the execution with 
William Troop maſon in Elgin, to whom they ordained the money to 
be paid by the heritors, according to the proportions at which, by the 

decree of deſignation, they had aſſeſſed their reſpective lands. 

A charge given upon this ſentence being ſuſpended, it was pleaded 
for the heritors, That miniſters of royal boroughs have no title to inſiſt 
for deſignation of a manſe upon the ſtatute 1663. 

in ſupport of this propoſition, it was obſerved, That, in the moſt 
antient periods of our church, the building and repairing of the manſe 
were burdens incumbent upon the churchmen themſelves. This a 


pears from the 13th canon of a provincial council held in Scotland in 
the reign of Alexander II. anno 1249. 


In 


. 


In like manner, after the reformation, the act 1 563. c. 72. Provides 
that the popiſh parſon or vicar ſhall be obliged to yield up to the prote. 
ſtant miniſter ſerving the cure, the principal manſe, or ſa meikle 
thereof as fall be fundin ſufficient for ſtaiking of them, or that an 
* reaſonable and ſufficient houſe be bigged to them, beſide the kirk, be 
the perſon or vicar.” This proviſion is inforced by the 48th act of the 
parliament 1 572, and by 1592, c. 118. extended even to ſuch abbayz 
and cathedral Kkirks, quhair na uther manſe nor gleib, pertain. 
ing to parſon or vicar was of before; ſwa that the miniſters preſently 
admitted, or quhilkis hereafter fall happen to be admitted, to the office 
or cure of the miniſtry, within the ſaid kirk, ſal! have an ſufficient 
* manſe and dwelling place within the precinct of the abbay quhair he 
© ſervis.” | 

From theſe ſtatutes it appears, that the burden of building manſes lay 
ſolely upon the eccleſiaſtics; nor is there the leaſt trace of any obligation 
impoſed, either upon the heritors, or upon the pariſhioners for that 
purpoſe. With regard to repairs, it is obvious, that they muſt have been 
a burden upon the incumbent, ſince no other perſon is made liable for 
the expence of them; and fo this point is fixed by the after ſtatute, 1612, 
C. 8. — 

Thus matters ſtood from the earlieſt period of the Scottiſh church, down 
to the year 1644, when an act paſſed, whereby preſbyteries were em- 
powered to deſign manſes and glebes out of kirklands, or, in default of 
them, out of temporal lands; Borrowſtoun kirks being always ex- 
cepted. | 
his exception is taken away by a ſubſequent ſtatute, 1649. c. 45, 
which ordains the heritors of the pariſh, at the ſight of three mi- 
* niſters and three ruling elders, to be appointed by the preſbytery, to 
build competent manſes to their miniſters, the coſt and expence there- 
of not exceeding L. 1000, and not being beneath 500 merks ; and 
that burghs, and heritors of the landward parts of the pariſh provide 
© alſo competent dwelling places and houſes for their miniſters, the 
© ſum not being above or beneath the ſums above expreſſed.” 

The two laft mentioned ſtatutes fell under the general act reſciflory 
1661, and matters returned to the footing upon which they flood by 
1612, and former enactments; and as, prior to the two reſcinded ad, 
there was no obligation upon the heritors to build manſes, it is clear, 
that, were this cauſe to be determined by thoſe antient ſtatutes, the mi- 
niſter of Elgin could not compell the heritors to build a manſe for 
him. 

But the matter does not reſt here: The act 1663, c. 21. contains 
ſundry proviſions for the benefit of miniſters, and is declared, as to 
« the manſes, to have force, as the ſame had been made and dated the 
« 14th of March 1649.” It is plainly copied from the reſcinded act of 
that date: It is copied from it in ſo far as relates to miniſters of coun- 
try pariſhes ; but, with reſpect to miniſters in burghs, is entirely filent, 
and ex propoſito omits to renew the abrogated proviſion in their 1 


I 


As, in theſe circumſtances, the omiſſion cannot be conſidered as acci- 
dental, there is no room to doubt that the intention of the legiſlature 
was to exclude miniſters of royal boroughs from the benefit of manſes. 
And ſo it was expreſsly found in the caſe of the miniſter of Dunferm- 
tine, obſerved by Falconer, June 30. 1750. 

Pleaded for the charger: The ſtatutes 1 563, 1 572, 1592, and 594, 
are expreſſed in general terms, and neceſſarily import, that the miniſter 
of every pariſh, without diſtinction, was entitled to a manſe. 

Before the reformation, the burden of building and repairing manſes 
lay upon the pariſhioners. The veneration in which the clergy were 
then held, was too great to require any poſitive enactment of the legiſ- 
lature, whoſe interpoſition indeed was in great meaſure rendered unne- 
ceſſary, by the almoſt unbounded juriſdiction enjoyed by the church, in 
every matter where the intereſt of her ſervants was concerned. 

It appears from the books of aſſembly, that many of the firſt reform- 
ed miniſters had no larger allowance than L. 20 or L. 30 Scots; and 
200 merks was among the higheſt ſtipends. Upon ſuch a pittance, it 
were abſurd to ſuppoſe, that the incumbents could have been ſubjected 
to the new obligation of building or repairing their manſes. 

The introduction of Epiſcopacy, a favourite plan of James VI. was 
exceedingly diſagreeable to the nation in general. Among other expe- 
dients deviſed for reconciling them to that meaſure, the ſtatute 1612, 
c. 8. entitled, An act anent repairing of biſhops manſes, was paſſed; 
by it both heritors and pariſhioners were freed from the building or re- 
pairing of manſes, and the burden laid upon the incumbent himſelf. 

It would appear, that this ſtatute had not long continued in obſer- 
vance, with reſpect to the inferior clergy at leaſt, if ever de to ex- 
tend to them; for, by a deciſion Feb. 1 1. 1631, miniſter of Inverkeithing 
againſt Ker, collected by Dury, it was found, That the miniſter might 
either deal with the pariſhioners for bigging a manſe to him, or pur- 
* fue them therefor, prout de jure, or otherwiſe big his own manſe, 
* the expence whereof would be refunded to his executors by the next 
* incumbent, conform to the act of parliament. 

Be this as it will, as, prior to the act 1612, every miniſter, whether 
of a country pariſh, or of a royal borough, was entitled to a manſe, ſo no 
exception is contained in that ſtatute ; and that de Fade, poſterior to it, 
miniſters of royal boroughs did enjoy manſes, is clear from another deci- 

ciſion, July 24. 1629, Nairn contra Boſwell. 

That judgement, given in the caſe of a glebe, and a fartior: appli. 
cable to the cafe of a manſe, is ſupported by the act 1644. For fince, 
in order to give an exemption to royal boroughs, the aid of a ſtatute was 
neceſſary, it follows, that, prior to that enactment, the miniſters of royal 
boroughs were in par: caſu with others. The exception however of Bor- 
rowſtoun kirks was ſoon recalled, and the antient common law, whereb 

all miniſters, without diſtinction, were entitled to have manſes built for 
them, reſtored by the ſtatute 1649. c. 45. Such being the caſe, the act 
reſciſſory made no variation in this reſpect, but, by aboliſhing both the 
late acts, did in effect leave matters in the ſame ſituation as if the ſta- 
tute 1644 had never been enacted, or the ſtatute 1649 had continued 


unrepealed, 


8 s The 
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The former law, by which miniſters, even of royal boroughs, had right 
to manſes, being reſtored, there could be no occaſion for an expreſs en. 
actment, to eſtabliſh that right upon as broad a foundation as it ſtood 
prior to the date of the reſcinded ſtatutes. The principal view of 
act 1663 was to veſt in biſhops the juriſdiction formerly, exerciſed 


been paid to other accidental conſiderations. But, even in thoſe circum. Y 
ſtances, the act itſelf ſhows the intention of the legiſlature, that mi. 
niſters of royal boroughs, at leaſt in the caſe where there is a landward 
pariſh annexed, ſhould be entitled to manſes. For not only are the 
words general, and without exception, but, in relation to glebes, it is 
expreſsly provided, That, in all deſignations of glebes incorporate 
< acres, in village or town where the heritor hath houſes and gardeng, 
the ſame ſhall not be deſigned, he always giving other lands neareſt to 
* the kirk” Hence it follows, that miniſters of boroughs are entitled to 
have lands deſigned for a glebe ; and, if ſo, they muſt have equal right 
to the leſſer benefit of a manſe. : 

The obligation of conſtant reſidence, is equally ſtrong upon the mini. 
ſters of royal boroughs as upon others; and although, from particular 
circumſtances, ſome of them may chance to enjoy larger ſtipends, their 
trouble muſt neceſſarily be increaſed with the greater number of their 
pariſhioners, and the expence of living muſt be more conſiderable. 
Arguments taken from Borrowſtoun kzrks, or pariſhes within borou 
will not apply tothe preſent caſe, where the pariſh is not confined toa borough, 
but conſiſts of a large diſtrict to landward, which happens to comprehend 
a borough within it. It would found ſtrangely to ſay, that by the erection 
of a borough in an extenſive pariſh, the miniſter, at the ſame time that he 
had his labour increaſed, ſhould forfeit one of his moſt valuable rights; 
and, in more caſes than one, miniſters of royal boroughs have been found 
entitled to manſes upon this very footing, that there was a landward 
pariſh annexed. | 

Rephed for the heritors : The charger's whole argument proceeds up- 
on the ſuppoſition, that, prior to the uſurpation, heritors were ſubjected, 
at common law, to the burden of building or repairing manſes. But 
this is a miſtake. It is true indeed, that the miniſters of certain boroughs 
have got right to manſes, by coming in place of the Popiſh clergy. 
Theſe may derive aſſiſtance from inveterate uſe, and to them the deci- 
ſions quoted muſt be referred. In the ſame manner might perhaps be 
explained the words of the ſtatute 1663, referred to by the charger, 
though, by the expreſſion of villages and towns, boroughs of regality or 
barony ought properly to be underſtood. 


© The Lords determined the queſtion upon the point of law, and 
© found, That the miniſter of Elgin was not entitled to infiſt for the 
* deſignation of a manſe, upon the ſtatute 1663. | 


G. F. 


For the Heritors, Lockhart, V. Mackenzie. For the Charger, David Dalrymple, 
Geo. Wallace. Reporter Barjarg. £08 


yteries ; and it would not be ſurprizing, though leſs attention hag 
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No. XCI. es March 1. 1769 
EARL of GLENCAIRN; 


Againſt 
The MAGISTRATES, cc. of Kilmarnech, 


A baron feuing out his barony with baron-baihe powers, conveys no pri- 
vilege to the vaſſal which it not ſpecially granted in the feu-right. 


N the year 1591, the village of Kilmarnock, by a charter under the 
great ſeal, was erected into a borough of barony in favour of the 
Earl of Kilmarnock ; and, from that time down to 1695, the borough 
was managed by a baron-bailie nominated by the Earl of Kilmarnock, 
and afterwards by two bailies and nineteen counſellors. | | 
In the year 1700, William Earl of Kilmarnock, for onerous conſi- 
derations, diſponed, and, in 1705, ratified his diſpoſition of certain lands 
and tenements, with the whole common goods, cuſtoms, and privileges 
of the borough of barony of Kilmarnock, to and in favour of the then 
bailies and treaſurer of the ſaid borough, for themſelves, and in name 
and behalf of the council and community of the ſaid town ; in which, 
after reſerving to himſelf the nomination of two bailies, regulating the 
mode of preſenting leets, and diveſting himſelf of ſeveral rights and 
privileges, he conveys power alſo to the ſaid bailies for the time, to 
© chuſe a town-officer to ſerve the town for the time ;* and alſo, power 
| to the ſaid bailies to hold and affix courts within the bounds of the 
© ſaid town, and to decide, determine, and cognoſce in all actions and 
* cauſes, both civil and criminal, and to pronounce decreets, and to put 
the ſame to due and lawful execution,“ &c. and generally, to do and 
act in every affair relative to the ſaid town, ſicklike, and as freely in 
* all reſpects, as any other free borough of barony within this king- 
dom. : 
In a declarator by the Earl of Glencairn, as ſuperior of the town of 
Kilmarnock, to have it found and declared, that he has the ſole power 
* and privilege of appointing proper perſons to exerciſe the offices of clerk 
* and fiſcal, and others dependent on, and belonging to the borough of 
* barony of Kilmarnock, excepting a town-officer, whom the ſaid bai- 
* hes and council are ſpecially authoriſed by their feu-rights to appoint.” 
The queſtion occurred in point of law, how far a baron, when he 
* feus out his barony, in whole or in part, as a barony, or with baron- 
* bailie powers, gives the vaſſal right to hold courts for payment of his 
* rent, and other matters falling within the juriſdiction of a barony, and 
to name clerks, officers, fiſcals, and Birlymen ; or if the vaſſal has no 


* right to name any of them, unleſs ſuch power is ſpecially granted in 
the feu-right ?? 


Pleaded 


1 


Pleaded for the Earl of Glencairn : That though a ſimple baron, in- 
feft cum curizs, upon feuing out his barony, with baron-bailie powerz 
to his vaſſals, ſhould, from ſuch act, be underſtood to communicate 
the right of holding courts for payment of rents, naming clerks, &c. yet 
a ſuperior, with a charter from the crown in his favour, erecting a certain 
diſtri into a borough of barony, with the ſole power to him of na- 
ming bailies, and exerciſing the whole juriſdiction competent to 3 
borough of barony, was not to be ſuppoſed, by granting nominatin 
one privilege,” to have conveyed all other privileges, and the right of 
nomination to all other offices, except thefe only which he had expreſgly 
retained to himſelf. 

The ſole, unlimited, and excluſive right of nomination to every office 
whatever within this borough of barony, was at firſt an inherent right in 
the family of Kilmarnock; nor is it poſſible to maintain, that by feuing 
out a ſmall part of the lands in the town, by creating bailies and coun. 
cil in this feu-charter, with juriſdiction over the whole town, and by 

conveying to them nommatim a right, that as ſuperior was inherent in 
himſelf, that of naming a town-officer, the Earl of Kilmarnock, by 
granting one privilege, muſt be underſtood to have transferred and 
conveyed, to theſe bailies and counſellors, every other right and priyj. 
lege in his perſon. 3 | 
The power of naming a town-officer being nomnatim conveyed, af- 
fords the ſtrongeſt evidence, that the right of chuſing a clerk, or any 
other officer, was never intended to be conveyed ; ſince it were alto- 
gether inconfiſtent to ſuppoſe, that the privilege of naming an inferior 
officer ſhould be expreſsly conveyed, while the right of nomination to 
a much higher office was to be con{idered as carried by implication. On 
the contrary, as the ſuperior had an undoubted right to reſerve to him- 
felf the right of nomination to every office in the borough, he has as ef- 
fectually retained what he has not expreſsly given away, as if he had 
reſerved them in ſo many words. 
 Contended for the magiſtrates and council: That the borough having 
purchaſed their lands and franchiſes for onerous cauſes, have a title to 
every right formerly competent to the ſuperior, and not expreſsly ex- 
cepted ; as, where limitation was intended, it is clearly expreſſed. In 
a feu of lands, the ſuperior, qua ſuperior, has no right to minerals of 
any kind; thefe, unleſs ſpecially reſerved by the ſuperior in the grant, 
paſs to the vaſſal as part and pertinent of his property. So, in a feu of 
juriſdiction, juriſdiction being granted, every right neceſſary for expe- 
diting the ſame, muſt be conſidered as communicated and granted. 

By the feudal law, when the king erects lands into a barony or high- 
er dignity, the baron has thereby a juriſdiction, and a right to name all 
the officers of his court ; and, if ſuch baron ſhall feu out the lands of his 
barony, it is held by Lord Stair and Craig, that the ſub-vaſſals, though 
they have not the ius gladii, have yet diſtringendi poteſiatem, a right in- 
herent in property, and expreſsly eſtabliſhed by the old laws of Mal- 
colm II. and David II. Stat. Malcolm. II. cap. 8. F 8.; and David Il. 
cap. 17. 

1124 therefore the feudal grant to the town of Kilmarnock been ſimple; 
without an expreſs conveyance of juriſdiction, it would neceſſarily have 
carried a power to hold courts within their own land and heritage; and 

| | VC it 
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it is impoſſible to find out a principle to debar them from the nomina- 
tion of all officers in their own proper court. But the grant is here 
much broader and more extenſive ; it is a grant of courts and their ifſues, 
which has a clear and determined import in the law, and gives a proper 
Juriſdiction over all thole within the territory. The extent of ſuch grant 
is clearly laid down by Craig. Cum curia conceduntur etiam offici- 
« arii, adjudicatores, et executores judiciorum, five eorum creandorum 
« poteſtas ; quia, conceſſo uno, ea omnia concedi videntur fine quibus 
uriſdictio illa exerceri.non poſſit; Craig, lib. 2. dieg. 8. F 30. Theſe 
extend to all the claves curzac, as they are called by Balfour and Skene, 
and ſo to a lawful clerk, who ſhould inform the aſſize; for, as Lord 


Stair ſets forth, C. 2. f. 3. H 3. Such grant is a total exemption from 
« the juriſdiction of the ſuperior.” 

But not only from the legal import, but likewiſe from the intendment 
of the grants, and the analogy of law in ſimilar caſes, the bailies and 
council have the power of electing their own clerk and fiſcal, as they 
were not exprelsly reſerved by the ſuperior ; for though, in the charter 
of no borough in Scotland, is there a right granted to elect a clerk and 
fiſcal, yet all and each of them have and exerciſe that privilege and 

ower. 

c Even where no other right is granted but a proper juriſdiction, it is, 
by the principles of law, inherent in every court or juriſdiction, to no- 
minate their own clerk and fiſcal. It holds univerſally in royal boroughs. 
It was fo formerly with ſheriffs till the ſtatute of Robert III. F 23. The 
like power was competent to the commiſſary-court till act 1609. F 6. 
to juſtices of peace, till 1686, F 20. to the lion king at arms by 21. act 
1672, and July 5. 1728, Lord J. ion againſt Erſkine. 

That every privilege is conveyed, which is not expreſsly reſerved, is 
clear from this, that notwithſtanding the limitations by ſtatute, of the 
powers inherent and competent to theſe courts, all of them, excepting 
the commiſſaries, further limited by 1609, do ſtill nominate and appoint 
their own fiſcal ; and all of them, in caſe of death or deprivation of the 
clerk, do, proprio et ordinario jure, appoint a clerk, whoſe acts and deeds 
are legal and valid, till a nomination by thoſe having the ſtatutory 
right. | 

The reſervation by the granter clearly ſhows the intendment of con- 
veying, with the juriſdiction, every ordinary and inherent right, except 
where it was expreſsly reſerved, and conſequently of giving the magi- 
ſtrates and council the nomination and election of their own clerk and 
fiſcal. It is the reſervation alone which gives right to the Earl of no- 
minating two bailies; without it, he would have no power whatever of 
nomination or reſtriction, and, the community being free of that ſervi- 


tude, the council would have had the free and uncontrouled liberty of 
chuling their magiſtrates. 


* The Lords found, That the right of nomination of the clerk and 
© fiſcal to the town of Kilmarnock, was in the Earl of Glencairn. 


P. C. 


Act. Walt. Campbell. Alt. Rae. Reporter Auchinleck. Clerk, Gibſon. 
+ No 
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No. XCII. March 2. 1769. 
Meſſrs AITON and Company Merchants, in Glaſgow, 
Againſt 


HARRY CHEAP of Roſſie, and others, Executors of the deceaſed T HO. 
MAS CHEAP late Merchant in London. 


Copartnery, if bound by a commiſſuon executed after diſſolution by death of 
one of the partners, or given by one partner while ignorant of the 
death of the other ? 


HoMas CHEAP had entered into a copartnery with Charles Adair 

merchant in London. Having been employed by the government 

as one of the commiſlaries in the expedition againſt Belleifle, he died in 

that iſland, about the beginning of May 1761; and his death was py- 
bliſhed in the London news-papers of the 23d of that month. 

Cheap and Adair were wont to correſpond with Meſſrs Aiton and 
company merchants in Glaſgow. From them, upon the 26th of March 
and 21ſt of May 1761, Mr Adair, the acting partner, ordered a quan- 
tity of lawns for the uſe of the company.* Both commiſſions were duly 
anſwered ; one parcel of the goods being ſent upon the 10th of June, 
the other upon the 22d of July following. 

Adair ſtopped payment in May 1762. The repreſentatives of Cheap 
refuſed to hold thoſe commiſſions as a copartnery-concern, or to pay any 
part of the price of the goods; and an action was brought againſt them 
by Adair and Co. | 

Pleaded for the defenders : Society is extinguiſhed by the death of 
one, even of many partners; inſomuch that, by the civil law, Nemo 
© poteſt ſocietatem hacredi ſuo fic parere, ut ipſe haeres ſocius ſit; 1. 35. D. 
pro ſocio. And, * Adeo morte ſocii ſolvitur ſocietas, ut nec ab initio 
« Paciſci peſſimus ut haeres etiam ſuccedat ſocietati; L. 59. eod. Man- 
date likewiſe is extinguiſhed by the death of the mandant; IL. 15. C. 
Mandati. 

Theſe rules of the civil law being received with us, are deciſive of the 
queſtion ; for the goods commiſſioned upon the 26th of March, duriag 
the ſubſiſtence of the copartnery, were not ſent from Glaſgow till the 
1oth of June, long after its diſſolution. 

Anſwered for the purſuers: The principle, that the contract of ſo- 
ciety, or of mandate, is diſſolved by death, reſpects not the queſtion in 
iſſue. In order to bind a company of merchants, there is no neceſſity 
that the commiſhon be executed during the copartnery. As ſoon as the 
commiſhon - is given and accepted, an obligation ariſes, from which 
neither party can reſile; and that obligation muſt receive additional 
ſtrength, when the commiſhon 1s not only given, but begun to be exe- 
cuted. From that period, res non eff integra ; law and equity concur in 
giving effect to the contract. 


 Pleaded 


1 


Pleaded for the purſuers, 24s, The company is liable even for the 
goods commiſſioned upon the 21ſt of May, as being furniſhed in con- 
ſequence of a letter under the firm of the company, written by the one 
partner, before he had heard of the death of the other. 

Even where the extinction of the ſociety by death is expreſsly ſtipu- 
lated, a contract will be valid, though entered into after the death of 
one of the partners, if before it had come to the knowledge of the 

rties-contrators. The contrary doctrine would be ruinous to com- 
merce. It happens every day, that men of fortune enter into copart- 
neries with men of little or no fortune, merely upon account of their 
{kill in their profeſſion. With thele is entruſted the management of the 
company's buſineſs, and they are ſent to ſettle perhaps in the moſt di- 
ſtant quarters of the globe, in order to conduct it to greater advantage. 
Merchants contract with perſons of this kind entirely upon the credit of 
the company. But an end would be put to all ſuch dealings, were it 
held to be law, that contracts of this nature ceaſe to be obligatory upon 
the company, from the very moment of the death of one of the part- 
ners happening in a remote place, and neceſſarily unknown to the 
parties-contractors. 

© Duod fr, integris omnibus manentibus, ſays Paulus, L. 65. F 10. D. 
pro ſocio, * alter deceſſerit, deinde tunc ſequatur res de qua ſocietatem coi- 
* erunt, tunc eadem diſtinctione utemur qua in mandato: Ut fi quidem 
ignota fuerit mors alterius, valeat ſocietas; fi nota, non valeat.” < 

This diſtinction is founded in reaſon. The partner contracting can- 
not take advantage of the intermediate death of the other, and thereby 
appropriate to himſelf the whole profits of a lucrative bargain ; he muſt 
be accountable to the repreſentatives of his partner; aad conſequently 
they muſt be accountable to him, and to the perſons with whom he con- 
tracted in the name of the company. 

Anſwered for the defenders : This contract of copartnery contained 
no ſpecial clauſe ; it muſt therefore be regulated by the common rules of 
law, and held to be diſſolved by the death of one of the partners. The 
commiſſion of the 21ſt of May was given after that diſſolution; nay, it 
was executed after Cheap's death was known in Scotland, and in par- 
ticular known to the purſuers. The bargain, therefore, was null ab ini- 
tio; in ſtrict law it was ineffectual; and, though perhaps the purſuers 
might have had ſome claim in equity, had they fulfilled it bona fide, in 
the belief that the ſociety ſtill ſubſiſted, there can be no room for any plea 
of that ſort here. Aiton and Co. knew the ſtate of the caſe; and yet 
they proceeded to execute the commiſſion. | 

This argument is the ſtronger, that the invoice of the goods, as well 
as a letter ſent along with them, was addreſſed, not to Adair and Cheap, 
but to Adair ſingly. Hence, it is apparent, quo animo the goods were 
ſent to London; the purſuers were ſenſible that Adair, not the company, 
was liable for them. | 


The Lords found, That the company was bound by both commiſ- 


© f1ons,? 


G. F. 
No. XCIIL. 


AQ M. Queen. Alt. Lockhart, Rae. 


No. XCIII. March 2. 1769. 


JAMES SCRIMGEOUR and SON, 
Againſt 


Meſrs WILLIAM ALEXANDER and SONS. 


Powers of a ſhip-maſter. 


ILLIAM ALEXANDER and Sons having freighted a veſſel from 

James Scrimgeour and Son merchants in Borrowſtounneſs, for 
Grenada in the Weſt Indies, it happened that, by the time of her ar. 
rival there, the whole ſugars in the iſland had already been put on board 
other ſhips, and that none was to be had for her loading. In this e- 
mergency, by the advice of Meſſrs Alexanders correſpondent, the ma- 
ſter ſailed for Cape Fear, in North Carolina, in order to take in a cargo 
of tar; but was for fome time detained by the diſturbances which had 
happened upon occaſion of the ſtamp- act. 

In a reduction of a decree of the judge of the high court of admi- 
ralty, finding the freighters not liable in demurrage, on account of that 
detention, it was pleaded for the owners, That, whatever powers of ad- 
miniſtration the maſter might have in the courſe of a voyage, authoriſed 
by them, he was not entitled to alter the deſtination of the ſhip, more 
than he would be to navigate her all over the globe, without their know- 
ledge or conſent. That, by preſuming to change the voyage fixed by 
charter- party, he brought upon himſelf the riſk of every damage, how 
accidental ſoever, the ſhip might ſuſtain in the courſe of that deviation; 
but that he had taken care to avoid this obligation, and thrown it upon 
the defenders, by taking. their correſpondent bound to come between 
him and all damages whatever, in conſequence of going to Caro- 
© lina.” 

Anſwered for the defenders: The powers of maſters of ſhips are 
aſcertained, not by ſtatute, but by the common law of merchants. They 
are entitled to freight the ſhip in foreign parts, without orders; to bor- 
row money for her uſe; nay, even to impignorate her for payment ot 
it: Laws of Oleron, art. 1. Laws of Miſby, art. 35. By the civil law, the 
maſter was conſidered as coming in place of the owners, who were 
bound by his contract. And, by the practice of modern nations, the 
powers of the maſter are ſtill more extenſive ; Voet, de exercit. all. 
num. 3. 

As, therefore, the deviation in the preſent caſe exceeded not the ma- 
ſter's power, ſo it was a well judged meaſure; and unforeſeen accidents 
cannot alter the eſtabliſhed rule, that the ſhip muſt bear her own loſs, 
and the proprietor of the cargo his: See Ordonn. de Louis XIV. tit. Char- 
ter-parties, art. 8. 1 


Neither 
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Neither is the obligation granted by the defenders correſpondent in 
the Grenades ſufficient to put this caſe out of the common rule. Arrefts, 
reſtraints, and detainments of all kings, princes, and prople, are part of 
che dangers expreſsly provided againſt by a policy of inſurance ; but 
this obligation, being deſtitute of the r 7 ſolemnities, cannot be 
equivalent to aA policy. The only meaning of it Was, to make the ma- 
fter eaſy, by promiſing to indemnify him, in caſe the run to 
Cape Fear ſhould be found to have been an irrational or improper 
ſtep. 


The Lords found, * That the maſter had no power to alter 
« the deſtination of the ſhip, or undertake a new voyage; and, 
© therefore, found the defenders liable for the delay which happen- 
© ed in conſequence of the run to Carolina. : 


G. F. 
Alt. Maclaurin, V. Craig. 


AQ, Lockhart, Solicitor Dundas. 


No. XCIV. March 7. 1769. 
ROBERT RUTHERFOORD, 


Againſt 


WILLIAM and THOMAS-BELLS, Children of William Bell, and 
ELIZABETH and JOHN MURRATS his Grandchildren. 


An adjudication fuſftamed as a ſecurity, notwithflandimg a plutis pea 
titio. 1 | 


TILLIAM BELL wine-cooper in Leith was creditor to Thomas 
Rutherfoord baker in Edinburgh, his father-in-law, in 
L. 314 : 15 : 10 Sterling. | 5 

He conveyed the debt to Elizabeth Rutherfoord his ſpouſe, in liferent, 


and as truſtee for behoof of their children, with a power of diviſion as 
ſhe ſhould think fit. 


In leading an adjudication cognitionis cauſa, againſt Robert Rutherfoord, 
heir of Thomas, Elizabeth Rutherfoord neglected to deduct the rents of 
certain tenements which ſhe had poſſeſſed for ſome time, in virtue of an 
heritable bond of corrobo-ation granted in ſecurity of the debt. | 

Robert Rutherfoord inſiſted in a reduction, upon this ground, among 
others, that there was a manifeſt pluris petitio, ſufficient to fet aſide the 
adjudication altogether. . a 

Pleaded for the defenders : There was, properly ſpeaking, no pluris 
petitio in this caſe; for the payments of intereſt, by intromiſſion with 
the rents, were not made till atter the date of the ſummons, and the 


U u whole 


whole objection amounted to this, that, in taking decree, an old para- 
lytic woman had neglected to inſtruct her man of buſineſs to deduct 5 
Knall ſum which ſhe had received. In ſuch circumſtances, to reduce 
adjudication in totum, or to inflict any farther puniſhment than ſtrikin 
off the penalties, or perhaps the accumulations likewiſe, was con 


to the practice of the court, even during a period when the T 
law, and ſtrict adherence to form, were carried to a length inconſiſtent 
with the more enlarged ideas of the preſent age; Vide Dict. voce Adju- 
dication and Appriſing. 

In a caſe, abridged under that head, where a queſtion occurred 
between the debtor and an aſſignee, notwithſtanding a pluris petitio arifing 
from payments made to the cedent, the adjudication was ſuſtained for 
the principal ſum and annualrents accumulated at the date of the adju- 
dication, and annualrents thereof, and for neceſſary charges; be 
though, in ſtrict law, the objection was ſufficient to ſtrike off all accy. 
mulations, - yet, where the queſtion was with the debtor, and not 
with competing creditors, the practice had for a long time run the other 
way ; 3d November 1738, Balfour againſt Wilkieſon. 

This practice is founded upon principles. Juſtice is ſatisfied, if the 
wrong be redreſſed; and a much greater wrong would enſue, were the 
effect of an undeſigned error, in a trifling ſum, to ſet aſide the dili- 
gence, and forfeit the debt. Indeed, whatever advantage might be taken 
of an error in point of form, in favour of competing creditors, the ſame 
indulgence is not due to the debtor himſelf. If the penalties be ſtruck 
off, or in ſome caſes the accumulations alſo, he has gained enough ; but 
a caſe can hardly be imagined, where it would be juft to go a greater 
length. | | 

Anſwered for the purſuer : In certain favourable caſes, a pluris petitio 
has not been fuſtained to its full effect; as, where an adjudication had 
been led for a trifle too much, and where the miſtake had been occaſion- 
ed by a payment at a great diſtance of time, which did not conſiſt with 
the knowledge of the purſuer, an aſſignee, perhaps, or a truſtee. But 
the caſe is very different here, where decree has been taken for the 
whole ſum originally due, without giving credit for conſiderable recent 
payments made to the purſuer herſelf, and vouched by her diſ- 
charge. Neither was this a mere overſight. In the courſe of the ac- 
tion, the purſuer repeatedly and poſitively denied, that any partial pay- 
ment whatever had been made; nor did ſhe depart from that denial, 
till driven from it by produQtion of her own diſcharge. 

Lord Bankton, III. 2. 75. ſays, If the adjudication is effentially de- 
« feQtive, or led for more than was due by the party to whom the partial 
payment was made, it will be wholly annulled.* And his opinion is 
ſupported by an after judgment, in the queſtion between Roſe of Kik 
ravock and Rofe of Clava, where an adjudication was funditus reduced 
upon a very inconſiderable pluris petitio. 


* The Lords ſuſtained the adjudication as a ſecurity for principal ſum, 


« annualrents, and neceſſary expences, accumulated at the date of 
© the adjudication.” 


G. F. 


Act. Nairne. Alt. Swinton, jun. Clerk, Roſs. 
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No. XCV. BT March 7. 1769. 
THOMAS PEAT, 


Againſt 
ELIZABETH BEG, Relitt of Fames Johnſton. 


After ſummons of ranking and ſale, can a diſpoſition be granted by the 
bankrupt in implement of a minute prior to it? 


Onun CLYDE maſon in Douglas, in 1741, granted an heritable bond 
for 1200 merks, upon his lands of Croſsburn, to George Forreſt, 
and infeftment was taken. 

Theſe lands being fold by public roup, in 1754, William Howiſon 
writer in Douglas, as principal, with Joha Young and William Lorimer, 
as cautioners, granted their joint bond for the price. 

In 1757, John Clyde became notour bankrupt. Decree of adjudi- 
cation of the lands of Croſsburn, and others belonging to John Clyde, 
was obtained, for the accumulated ſum of L. 144 Sterling, due upon 
the bond, in 1762; and a ſummons of ranking and ſale raiſed in 


3 narrative of the roup of the lands of Croſsburn, that William 
Howiſon had acted as truſtee for Young and Lorimer, and that they had 
inſiſted in a proceſs for implement, in 1765, Clyde granted them a diſpo- 
ſition of the lands, which, being infeft, they diſponed to Elizabeth Beg, 
who, in like manner, took infeftment, in 1767. 

Thomas Peat ſucceeded to an heritable bond for L. 30, affecting the 
ſame lands of Croſsburn in 1761, compleated by infeftment, and on 
which adjudication had proceeded, in 1764. And having likewiſe obtain; 
ed right to the ſum contained in the former bond and adjudication, went 
on in the ranking and fale. 

Elizabeth Beg brought a multiple-poinding in name of the tenants, 
which being remitted to the ranking, ſhe inſiſted, that the lands of 
Croſsburn, her abſolute property, ought to be ſtruck out of the ſale, 
and the creditors ranked upon the price in her hands. 

It was pleaded for her, That though, after a proceſs of ranking and 
ſale is commenced, it is not in the power of the debtor, by a voluntary 
_ deed, to withdraw any part of his eſtate from the diligence of his cre- 
ditors, the rule does not apply here. For as, ſince the date of the roup 
I754, the common debtor was under a ſpecific obligation to diſpone to 
the purchaſer, the diſpoſition 1765 was not a voluntary deed, but ne- 
ceſſary, and ſuch as hc could have been compelled to grant. 

A proceſs of ranking and fale cannot have a ſtronger effect in this 
queſtion, than an inhibition againſt the common..debtor ; yet an inhibi- 
tion poſterior to the roup 1754, would have afforded no objection againſt 

the 
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the diſpoſition upon which the petitioner founds her claim of having the 
lands of Croſsburn ſtruck out of the ſale. 

Nor is the diſpoſition affected by Clyde's prior bankruptcy. The ""H 
tutes 1621 and 1696 do not hinder a bankrupt, not interpelled by prig 
diligence, from ſelling his ſubjects at an adequate price; and, if fo, 
much leſs can they be interpreted to prevent him from implementing , 
ſale formerly made, and granting a diſpoſition in conſequence of a Prior 
obligation. Similar to this 18 the caſe of an apparent heir who, after 
granting infeftments of annualrent, gave procuratory for ſerving him. 
ſelf heir, that his infeftment might accreſce to the annualrent-rights, It 
was objected for poſterior adjudgers, That the heir was bankrupt at the 
tiwe ; but the Lords preferred the annualrenters ; February 1728, Cre. 
ditors of Graitney competing. 

An/wered for the purſuer : Even though the defender's authors had 


taken the proper ſteps for compleating their right before the adjudica- 
tions were led, the lands of Croſsburn muſt ftill have been burdened 


with the bond for 1200 merks, upon which infeftment had followed, ſo 


far back as the 1754. But, as matters now ſtand, theſe lands cannot he 
truck out of the ſale, becauſe the proceſs was commenced before the 


date of the diſpoſition, and Clyde was bankrupt when he granted it. 

A fale differs from an inhibition. The latter perhaps excludes only 
voluntary deeds ; but, in the former, it is an eſtabliſhed maxim, 
lite, nihil innovandum ; no diligence begun, or even completed after its 
commencement, can have the effect to alter the preference of the credi- 
tors. Nor is the diſtinction of deeds nec or voluntary founded in 
the bankrupt- acts. This is plain from the ſtatute 1621, and Lord Ba 
in expreſs terms, ſays, I. 10. i 04. that it is extended to deeds that appear 
to be neceſſary, which he exemplifies by a caſe fimilar to the preſent. 


The Lords, moved principally by the latency of the roup, © Refuſed 
to ſtrike the lands out of the ſale.” 


AR. Wight. Alt. Macqueen. 


No. XCVI. 


March 7. 176g. 


MARGARET, ELIZABETH, AGNES, and ISOBELL GAR 
RIOCHS, 


Againſt 
Mr ROBERT KENNEDY. 


Stillicide. 


T HE Lords refuſed a petition, reclaiming againſt an interlocutor of 
the Ordinary upon the bills, refuſing a bill of advocation of a 


decree 


ws, AMA 2 Cu 
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Jeer2e of the dean of guild of Edinburgh, by which it had been found, 
that, though 18 inches muſt be left free between two buildings in borough, 
here there are two eave-drops, yet, where the new building is fo con- 
ſtructed, as that there is but one eave-drop, 9 inches are ſufficient. 

This rule, it was obſerved upon the bench, is not founded in written 
law, but upon general cuſtom. 


G. F. 
Act. V. Baillie, Alt. A. Ferguſſon. Clerk, Kilpatrick. 


No. XCVII. March 10. 1769. 
114 R T0 N RUSSEL, 
Againſt 
JAMES RUSSEL of Aſtieſteel. | 


Bond of proviſion containing heirs and aſſignees, if it fall by predeceaſe of 
the grantee. 


ILLIAM RUSSEL, late of Aſtieſteel, granted a bond of proviſion in 
favour of David, his ſecond ſon, his hers, executors, and aſſig- 
nces, payable at the firſt term after the death of the granter. 
David Ruſſel having predeceaſed his father, an action was brought 
by his ſiſter Marion, for payment of the bond. N 
Pleaded for the purſuer: Though, in the general caſe, legacies and 
donations mortis cauſa expire morte donatarn, the donor being preſu- 
med to prefer his own heirs to thoſe of the donee, yet the preſumption 
may be taken off by any clear indication of a different intention ; and a 
clearer indication can ſcarce be, than what occurs here, where the bond 
is expreſsly taken to heirs and aſſignees. Thus it was found in the caſe 
of a legacy, July 16. 1760, Inglis contra Millar. And the preſent queſ- 
tion concerning a donation mortis cauſa, muſt be determined by the fame 
rule. Nor can it be objected, that the bond never was in bonis of Da- 
vid, and therefore cannot be taken up by his repreſentatives ; for the pur- 
ſuer takes, not as repreſentative of David, but as conditional inſtitute, 
deſigned and pointed out under the denomination of his heir or executor, 
Anſwered for the defender: The arguments drawn from lega- 
cies cannot apply to the preſent caſe, to a bond of proviſion by 
a father to his child. Bonds of proviſion are granted in implement of 
the natural obligation; and, as ſoon as that ceaſeth by the death of the 
child, they are underſtood to fall; ſo it was decided in the caſe, Bell 
contra Davidſon, January 14. 1730, and in a ſtill later caſe, November 
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17. 1757, Gordon contra Roſs, even with regard to a bond of Proviſion 
granted by a grandfather: | 

This general rule of law may no doubt be excluded, if, by fixing K 
certain term of payment, or by any other means, the father's intention 
clearly appear, that the bond of proviſion ſhall be good, notwithſtand. 
ing the predeceaſe of the child. But the bare adjection of heirs and a. 
ſignees will not have the effect. That clauſe is, for moſt part, inſerted 
in bonds of proviſion, that, in the event of the exiſtence of the implied 
condition, the bond may deſcend to heirs or aſſignees; but it would be 
hard, if, after the death of the father, the extraneous heirs of the chil. 
dren were allowed to claim bonds, which, upon their predeceaſe, he had 
omitted to cancell. Legacies have no certain deſtination, and, when 
bequeathed to heirs and aſſignees, may be ſuſtained even in their fa. 
vour; but the ſtronger preſumption, which obtains in the caſe of bonds 
of proviſion, is not removed without ſome clear and explicit indication 
of the donor's will.” 


© The Lords ſuſtained the defence and aſſoilzied.“ 
G. f. 


Act. Macqueen. Alt. Lockhart. Reporter Pitfaur. 


No. XC VIII. „ March 10. 1769. 
JAMES BRUCE Multurer of the Mills of Alloa, 


Againſt 
ROBERT STEIN, and others, Brewers in Alloa. 


Thirlage acquired by preſcription, upon a grant of the mill and peri- 


nents. : | 


YHaRLEs Earl of Mar, in 1677, obtained a charter under the great 
ſeal of the lordſhip, barony, and regality of Alloa, with the nil 
and pertinents there; and another charter of like nature, and contain- 
ing the ſame clauſes, was afterwards expede by his ſucceſſor John Earl 
of Mar, in 1699. . 

Theſe lands having come into the perſon of Lady Frances Erſkine, 
an action of abſtracted multures was brought by the tackſman of the 
mill againſt Robert Stein, and other brewers in Alloa, before the court 
of the barony. mY 

The cauſe having been advocated by the defenders, it came out, upon 
evidence, that, for more than forty years, the brewers of Alloa had 
been in the uſe of grinding their malt at the mill of the barony, and 
of paying inſucken multures ; that ſundry decrees had, in the co 
of that time, been recovered againſt the feuers for abſtractions; that 
they had been in uſe of performing mill-ſervices. 


Pleaded 
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Pleaded for the defenders : Except in the caſe of mills of the 
King's property, or thoſe belonging to churchmen, the mere uſe of 
grinding 1s not ſufficient to eſtabliſh an aſtriction; and the clauſe of the 
mill and pertinents, contained in the charters, can import no more than a 
conveyance of whatever thirlage might have been, ab ante, impo- 
ſed. 

The feu-charters granted in favour of the vaſſals uniformly bear the 
reddendo of a particular duty, pro omni alio onere : Which clauſe, how- 
ever little it may imply liberation from a prior aſtriction, will at leaſt be 
a ſtrong circumſtance to ſhow, that it was not the intention of parties to 
introduce a ſubſequent thirlage. | | | 

Anſwered for the purſuer : It is a point agreed by all our lawyers, 
that payment of dry multure continued for more than forty years, is, 
per. ſe, ſufficient to eſtabliſh a thirlage, ſince ſuch uſe of payment cannot 
be explained but upon the footing of a ſervitude. 

Payment of intown-multures continued for the ſame period, muſt 
receive the like conſtruction ; more particularly, where the lands of a 
/ barony are the ſervient tenement, and the mill of the barony the domi- 
nant; for ſuch and ſo intimate is the connection of the lands of the 
barony with the mill of the barony, that the ſervitude is underſtood to 
have been actually reſerved, unleſs the vaſſal have taken care to obtain 
an expreſs immunity from it. | 

In this argument, the purſuer is ſupported by the opinion of Lord 
Bankton, which is confirmed by an after deciſion in the caſe of the Earl 
of Hopetoun againſt the feuers of Bathgate, 21ſt November 1753. 
Nor can any ſolid objection be founded upon the clauſe, pro omni alio o- 
nere, in the charters of ſome of the vaſlals, confined as it is, by the ſenſe 


of the court and the reaſon of the thing, to the feu-duty, nor ever ex- 
tended farther. 


The Lords, moved, not ſo much by the uſe of coming to the mill, which 
might have ariſen from motives of conveniency, as by the decrees 
which had been taken in the baron-court for abſtractions, and the 
preſumption in favour of the mill of a barony, found, That the 


© defenders are aſtricted to the mills of Alloa, and that they cannot 
Lerect ſteel-mills within the thirle.? | 


G. F. 


Act. M. Qucen. Alt. Lockhart and M. Laurin. Reporter, Monboddo. 
Clerk, Kirkpatrick. | | 1 8 
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No. CEE. V 1769. 
De M 4G 7ST RATES and TOWN-COUNCIL of Culro, 


Againſt 


The EARL of DUNDONALD, and other Truſtees fr CHARLES 
COCHRAN of Culroſs. 


Wreck and Ware. 


Y a charter dated 5th June 1592, the town of Culroſs was ereQed 
into a royal borough, and certain lands were granted by the crown, 
< cum omnibus et ſingulis domibus, aedificiis, tenementis, &c. ſalin, 
« ſalmaris, ſeve ſalts patellis, aliiſque infra limites ſeu bondas ſupra. 
© ſcriptis, jacen. videlicet, inter terras de Valyfield ex orientali, terra 
© yocat. Vallis de Caftlehill ex occidentali, terras Blairhall vocat. et com- 
© munem moram dicti burgi ex boreali, ef mare ex auſtrali, parti 
* bus. A particular enumeration of the different obventions and pro- 
fits which could be ſuppoſed to ariſe from them, was contained in 
the charter, in theſe words: Una cum annuis proficuis et com- 
© moditatibus, firmis, feudifirmariis, annuis redditibus, introituum 
© proficuis et divoriis, aliiſque commoditatibus dicti burgi, terrarum, te- 
© nementorum, &c. vaſtorum, ſalinarum, et ſuis pertinen. &c. cum om- 
© nibus aliis et ſingulis libertatibus, commoditatibus, proficuis, et aſia- 
mentis, ac juſtis ſuis pertinentibus quibuſcunque, tam non nominatis, 

© quam nominatis, tam ſubtus terram, quam ſupra terram,” &c. 

On this charter, the purſuers brought a proceſs of declarator of their 
full and excluſive right, not only to the lands contained in their charter, 
but alſo to the ſea-ſhore oppolite thereto, together with the wreck, ware, 
and other ſea-weeds within the ſea-mark, and the cutting, burning, and 
diſpofing of the ſame ; and contended, That the boundary therein ſpeci- 
fied, being by the ſea on the ſouth part, muſt, from the nature of the 
thing, include the littus maris, and every uſe and profit which could be 
made of it, either at high or low water, particularly that of cutting 
ſea-ware, which grows, or is thrown in upon the ſhore of theſe 
lands. | 

On the other hand, the defenders {-1nded upon a charter dated 6th 
June 1663, by which all the lands lying within the ſea-mark, from the 
© lands of Caſtlehill, on the weſt {ide of the borough of Culroſs, to the 
© Newmiln-bridge on the caſt fide thereof,“ were granted to the Earl of 
Kincardine ; and, as the charter comprehended the whole ſhore adja- 
cent to the lands contained in the charter to the town of Cultoſs, and 
had been veſted in them by indiſputable progreſs, they likewiſe pleaded 

a 


1 
x right to all the wreck, ware, and other ſea-weeds upon theſe 


ſhores. | 
'  Pleaded for the purſuers: The grant founded on by the defenders 


being near an hundred years poſterior to the purſuer's charter, could 
not convey what the crown was before diveſted of; neither does it con- 
tain any words, or expreſs grant, of wreck and ware, on which to 
found the right contended for. 

2. The grant was ufalf improper and inept, ſeeing a grant of the 
ſea-ſhore, ſeparate from, or independent of, the lands to which it is 
adjacent, is a thing unknown in. our law, and what the crown could not 
give ; eſpecially after having already given the lands adjoining to ſuch 
ſhore to another, and expreſſed the boundary thereof to be by the 
ſea. 5 

3. The defenders have not pretended that poſſeſſion ever followed 
upon their charter, or that they, or their authors, did at any time exer- 
ciſe, or ſo much as claim the right or privilege of cutting or gathering 
the ſea-ware upon the ſhore in queſtion. 

By the Roman law, the littora maris were held to be res nullius, and 
could not be appropriated to any private perſon ; they were extra com- 
mercium, et juris publici. The ſea-ſhore is, by all our lawyers, enume- 
rated among things common, which belong in property to none; and it 
is diſtinguiſhed from things public, which belong in property to the ſo- 
vereign power. By the law of Scotland, theſe are reckoned inter rega- 
lia; but under that denomination ſea-ſhores never were comprehended, 
or held proper to be made the ſubject of a ſeparate grant by the crown, 
independent of the lands to which they are adjacent. Upon theſe prin- 
_ ciples, the court found, 25th November 1714, Bruce contra Raſhiehill, 
that ſea-greens were not inter regalia, and that they were not eſtabliſh- 
ed by a charter from the crown as a feu or right ſeparate from the 
lands. 

But, although the ſea-ſhores cannot become the private property of a- 
ny one, ſo as to exclude the public and neceſſary uſe of them, yet, on 
the other hand, the right of a private perſon may be ſo far eſtabliſhed 
in them, that a grant of the ſea-ſhore, along with the lands to which 
it adjoins, or of the caſual profits ariſing therefrom, ſuch as the cutting 
or gathering of ware, may be proper and valid in a charter from the 
crown; and, upon poſſeſſion following thereon, will be effectual for ſe- 
curing an excluſive privilege of exerciſing ſuch right, as connected with, 
:and dependent on, the adjacent grounds. | 

The boundary mentioned in the purſuers charter is not [tus maris, or 
ſea- ſhore, but mare ex auſtrali parte, or the ſea on the ſouth part, by 
which the [tus maris is included. The diſtinction betwixt mare and 

littus maris is obvious. Mare, or the ſea, ſignifies the fluctuating ele- 
ment of water, cui littora ſubjiciuntur, et ab eo quotidiams acceſſibus oc- 
cupantur. And littus is defined to be terra vel arena quae ſubjacet mari, 
guatenus Hybernus fluctus maximus excurrit. A boundary, therefore, by 
the iea, follows its fluctus and refluctus, and includes the [tus or terra 
vel arena quae ſubjacet mari, and from which the water from time to 
time recedes. So that the uſes and profits which can be made conſiſtent- 
ly with the public and common uſe of ſuch terra and arena during the 
Yy receſs 
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receſs of the water, belongs to the proprietor of the adjacent lands 
bounded by the ſea; and ſuch particularly is the right of cutting ſea- 
ware. The property, therefore, of the ſhore did not remain with the 
crown after the charter granted to the purſuers; but was, ſo far as the 
crown could convey it conſiſtently with the public good, plainly inelu- 
ded in that grant, as was alſo every profit which could be derived there. 
from. In fine, the words in the town's charter, which recites the par. 
ticulars meant to be comprehended within the bounds deſcribed, men- 
tioning expreſsly ſalinis, ſalmarns, ſeu ſalis patell:s, which are undoubt- 
edly within the ſea-mark, or Ettus maris, are fully ſufficient to remove 
every doubt. | | 

Pleaded for the defenders : That the priority of the charter to the 
town of Culroſs, cannot affect their charter, if it ſhall appear, that what 
is granted by the one charter, is totally diſtinct and ſeparate from what is 
granted by the other. _ we 

The charter to the town of Culroſs contains only a grant of lands pro- 
perly ſo called, without any mention of a ſhore, or any emoluments 
thence ariſing, as is uſual in every charter, when the ſea-ſhore is intend- 
ed to be included; but theſe lands are expreſsly bounded per mare ex 
auſtral parte. © | | = | 

The diſtinction made by the purſuers between mare and littus mar, 
is equally nice and fallacious. Z:ttus maris is the beundary of the ſea ; 
and when lands are faid to be bounded by the ſea, they are to be under- 
ſtood as bounded by the littus marzs;. which is defined in the civil law 
to be © Quatenut bybernus fluctus maximus excurrit; and therefore a 
right to lands bounded” by the ſea, can reach no farther than to the ut- 
molt verge of the ſhore on which the winter-tide flows. 

The charter to the Earl of Kincardine expreſsly conveys the lands 
within the ſea-mark; and though it does not contain an expreſs grant of 
wreck, and ſea-ware, yet as the bounds therein mentioned comprehend 
the whole of the ſhore adjacent to the lands contained in the charter 
to the town of Culroſs, it muſt be underſtood to comprehend a right to 
the ſea-weed, and every other profit ariſing from a right to ſuch a ſub- 
ject as a ſea-ſhore, or land within the ſea-mark. | 

2. Although a ſubject may in ſome reſpects be underſtood as inter res 
communes, yet that it is nevertheleſs capable of property, is a doctrine 
laid down by Lord Stair, B. 2. T. 1. 5. and as the lands within the 
ſea-mark, or littus maris, may be underſtood by the feudal maxims to 
be inter regalia, for quae nullius ſunt, ſunt domini regis, the king may, 
conſiſtently with public uſe and policy, alienate them, to the effect that 
the grantee ſhall reap any benefit that may accrue from their being un- 
derſtood to be his property, ſubſervient nevertheleſs to the common uſes 
of mankind. As, therefore, in the grant to the town of Culroſs, no 
mention is made of the ſea-ſhore, or any advantages proper thereto ; as 
the lands of the town of Culroſs are bounded by the fea, of which the 
boundary is quatenus hybernus fluftus maximus excurrit ; as the benefit 
accruing by ſea-ware, or other caſual advantages, ariſing from the poſ- 
ſeſſion of the ſhore, is not granted to the purſuers, and as the defenders, 
by the charter 1663, under which they claim, have an expreſs grant of 
the lands within the ſea-mark ; they muſt of conſequence be underſtood 
30 to 
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to have a right to the wreck and ſea-ware, as the fruit and produce of 
dee lands. 


« The Lords found, that the purſuers have right to the whole wreck 
and ware, and other ſea-weeds within the ſea-mark oppoſite to 


« their lands, and of cutting and burning the ſame into kelp.” 


P. C. 
Add. C. Halden. Alt. Ja- Boſwell. Reporter Lord Juſtice Clerk. Clerk Gibſon. 


June 22. 1765 
Sir JOHN GORDON 7 ker. Bari. 


No. C. 


Ageinſt 


WILLIAM FORSTTH. 


Ang as a commiſſioner of ſupply without a legal qual fication. Collufove 
proceſs for recovermg penaltres. 


R Forſyth was purſued for acting ** a legal — as 
a commiſſioner iy ſupply in the county of 
It was urged for the defender, that he was duly q ualified to act as a 
commiſſioner of ſupply at all the meetings held — to the 21ſt 
May 1765; that he had paid the penalty in which he had been found 
liable by the ſheriff of Cromarty for acting on the 3oth of April pre- 
ceding ; and that having been aſſoilzied by him as to ſubſequent ac- 
tings, he was entitled to plead the exceptio rei judicatae. 

The Lords, 18th December 1765, * repelled the defence founded on 
the decreet of the ſheriff of Cromarty, ſuſtained the objection to the 
qualification of William wag bo as commiſhoner, and found Sir John 
© Gordon entitled to recover from him the penalty contained in the act 
© of parliament for each of the times he ated as commiſſioner of ſupply 
without being duly qualified.” And, on the 15th February 1766, the 
court found it © relevant for Sir John Gordon to plead. colluſion againſt 
the decreet of the ſheriff of Cromarty, and allowed a proof, &c. 
The proof of colluſion was founded on Mr Forſyth's having ated as 
commiſhoner from ſolicitation, and contrary to his ſentiments, on- the 
proceſs for recovering the penalty, having been brought by Mr Frazer 
of Ardochy, a perſon confederated with the defender, on the expences 
having been defrayed by Mr Pultney, and not by Mr Forſyth, and, 
on a receipt from the miniſter and elder, of their having received 
actual payment of twenty pounds Sterling for the poor of the pariſh, 
when, at the time of ſigning it, they had not received a farthing. 

The purſuer contended, That, it the proſecution was not broug bit for 
the ſerious purpoſe of recovering penalties, if it was intended as a de- 
fence 
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fence againſt an action to be brought at the inſtance of a real purſye, 
the whole tranſaction muſt be colluſive, and the penalty decerned * 
deviſed for the purpoſe of ſcreening the defender. 

To qualify a perſon to act as a commiſſioner of ſupply within any 
county or ſtewartry in Scotland, and to protect him from the penalties, 
he muſt, by act th Geo. HI. be infeft in ſuperiority or property, or 
in poſſeſſion of lands in ſuch county or ſtewartry, to the value or ex- 
* tent of L. 100 Scots per annum, or be eldeſt fon, or heir-apparent ot 
« the perſon ſo infeft,' &c. The qualification of the defender is a fey. 
diſpoſition, dated 21ſt May 1765, on which infeftment was taken the 
22d; but no inſtrument of ſeiſine was extended till the 19th July there. 

The diſpoſition was only a nominal and truſt-right, without any in- 
tention of a reaFalicnation, and intended ſolely as a colluſive tranſactionto 
protect from the proſecution of penalties. 2do, The infeftment taken 
on the 22d of May is unavailable, the law acknowledging no infeſti. 
ment, except a regular inſtrument,” executed and extended agreeable to 
e ͤ !! OI 

Pleaded for the defender: That the penalty of L. 20 Sterling, in 
which he was found liable by the ſheriff- ſubſtitute of Cromarty, was 
actually paid on the 16th of Auguſt 1765 into the hands of the mini- 

ſter of the pariſh, where it ſtill remains; and the reaſon for the receipr 
being granted of a prior date, was, that the minifter, of that date, had 
obtained-an' obligatory miſſive for payment of that penalty towards pu- 
blic or pious uſes; that, though the decreet of the ſheriff had this taken 
effet;-and na good reafon occurred why a ſecond penalty ſhould be in- 
flicted for the fame offence, yet immediate payment was offered to the 
purſuer of the L. 20 penalty, with ſuch expences as had been incurred 
on account of the defender. Though the defender, upon the 3oth of 
April 1765, acted without a legal qualification, not the leaſt prejudice 
aroſe therefrom to any mortal ; he ſerved no political job, and did hurt 
to no perſon breathing. ESP = | 
Whether the defender, on the 3oth of April, acted by the inſtigation 
of Mr Pultney, or would have eſpouſed his fide againſt Sir John Gor- 
don, cannot now be determined; whatever his intentions were, he had 
no opportunity of carrying them into execution; and it is trifling be- 
yond meaſure, to attempt to prove a man's intention by inference and 
vague conjecture. The action before the ſheriff by Mr Frazer of At- 
dochy, for recoyering from the defender the penalties he had by law in- 
curred, had nothing in it colluſive; the ſentence pronounced by the ſhe- 
riff was not milder than the law required; nor is there the veſtige of 
evidence of any concert or agreement, whereby the penalty was not to 
be inflited, or not to be paid ; the action was proſecuted u/que ad /e- 
tentiam, and the ſentence; put in execution. A colluſive proceſs, is that 
in which a proſecutor and defender agree to conduct the action in ſuch 
a manner, that the defender ſhall be acquitted, or that a diffe- 
rent judgment ſhall paſs from what otherwiſe would have been pronoun- 


ced, had the action been fairly carried on; Voet in tit. de pracuari- 
tione. Where two perſons offered themſelves at one and the ſame time 
to proſecute a popular action, the rule in the civil law was, practor el 


gat 


B 


at idoneorem; I. 2. F. de popularibus actionibusß. Sir John Gordon was 
% perſon who named the detender a commiſſioner of ſupply, and he 
has carried on all his political operations in Cromarty by means of a ſet 
of nominal commilhoners, who have neither property nor poſſeſſion 
within the county. "Theſe circumſtances do not point him out as the 
perſon to be preferred to Mr Frazer for recovering the penalties; they 
ſeem rather to bar him perſonal: exceptione. | 

In the caſe of Duff of Hatton contra Farquharſon of Coldroch, in 
1757, the objection of colluſion was over-ruled, though the circum- 
ſtances were much ſtronger than what occur in the preſent caſe. It is 
immaterial to inquire, whether the defender has received any rents out 
of his lands or not. The law does not require actual poſſeſſion of the 
lands; it is enough to be infeft in them; for the act of parliament al- 
lows the alternative either of being infeft or in poſſeſſion. 


The Lords found the colluſion pled by the complainer clearly pro- 
© ven, and therefore repelled the defence founded upon the decreet 
© of the ſheriff of Cromarty, and ſuſtained the objection againſt 
William Borlyth his qualification as a commiſſioner of fupply for 
that county; and found the complainer entitled to recover from him 
the penalty contained in the act of parliament for each of the times 
« ſpecified in the complaint when he aQed as a commiſſioner of 
« ſupply, without being duly qualified.” 


Upon a reclaiming petition and anſwers, the Lords adhered. 


P. C. 
Act. Selicitor Dundas. Alt. Jay Campbell. Clerk, Kirkpatrick. 
No Cl. July 4. 1769. 


WILLIAM Lord HALRK ERTO N, and other preprietors of Salmon- 
fiſhings on the River of Northeſk, | 


Againſt 
FAMES SCOTT of Bratherton. 


Conſtruction of crurves and crurve-dyke. 


HIS proceſs for regulating the defender's cruives, was confined by 

the purſuers to ſeven articles. They complained of innovations 

and irregularities in the conſtruction of the cruives, and contended, That, 
prior to a deciſion in 1763, regulating the defender's cruives, there 


were ſeven cruives placed in the dyke, at or near an equal diſtance from 
each other. 


2. That, ſince that deciſion, the defender had taken out all the above- 
laid ſeven cruives, and had placed three new cruives at the north end of the 


2 7 dyke 


1 J 


dyke upon dry ground, or where water never runs but in time of ſpeat 
or floods, ſo that no fiſh could paſs through them but in time of great 
ſpeats. | 

* That the place where the cruives were formerly ereQed, had been 
rebuilt nearly of equal breadth and height with the other parts of the 
dyke ; and that it was fortified in ſuch a manner with wood, as to re- 
ſiſt the utmoſt violence of the river. | | | 

4. That there was no cruive in the middle of the dyke till the fiſhing 
ſeaſon in 1767 was moſtly over, and then one cruive only was placed in 
the middle of the dyke. 

5. That in the new erected cruives two iron rods had been placed and 
fixed to the inſcales, by which the inſcales were kept from opening 
wider than three inches, and of conſequence no fiſh could puſh in againſt 
the current, unleſs they happened to ſtrike exactly upon the middle of 
the opening; whereas, by law and common practice, the inſcales 
ought to open and ſhut by the force of the current. 

6. That, if any fiſh ſhould get through theſe cruives, they were in- 
tercepted by another dike with an angle in it ſo barricadoed with whing 
and bruſh-wood, that it was almoſt impoſſible a ſingle fiſh could get over 
It, | 
As the defender had eſtabliſhed the neceſſity of this check-dyke for 
the ſervice of the mills upon the ſides of the river, the purſuers only 
inſiſted, that the defender ſhould make no uſe of it for the purpoſe of 
fiſhing, as being contrary to act 1696, and that there ſhould be a gap 
in the middle ſtream of the river. 

7. That the cruives were not conſtructed with an intention to catch 
fiſh, but to be fubfervient to the defender's coble-fiſhing ; and to keep 
them below the dyke ; that, for this purpoſe, there were knots of wood 
placed preciſely in the entry betwixt the inſcales, which effectually im- 
peded the paſſage of the fiſh into the cruives ; and as the defender fiſh- 
ed with cobles and nets, both below the old cruive dyke, and betwixt 
it and the new rampart which is built above it, he had it in his power 
to catch the whole fiſh, without allowing any to paſs to the upper parts 
of the river. Ds 

The purſuers therefore plcaded, That the defender is not entitled to 
maintain his cruive-dyke in its preſent conſtruction, to the prejudice of 
the ſuperior heritors, and that he ought to be debarred from fiſhing by 
net and coble, till he ſhould produce documents in ſupport of ſuch right. 
They do not underſtand the afſumption of the defender, that a right of 
cruive fiſhing, is the paramount or ſupereminent method of fiſhing, and 
that as ſuch it contains in it a right to. fiſh in every more ſubordinate 

and inferior way; it indeed requires more expreſs grants than the other 
kinds of fiſhing, but this is owing to the circumſtance of its being 
thought pernicious to the navigation of a public river ; and a more ex- 
preſs right is therefore requiſite to authoriſe it. 

When a right of ſalmon fiſhing by cruives is given, and that right 
carried into execution, by the conſtruction of a cruive-dyke, the grant, 
explained by uniform poſſeſſion, cannot be altered or inverted, to the 
prejudice of the rights of the other heritors. 


The 
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The grant of cruives in favour of the defender. is no better nor ſtrong- 
er than the grants of other fiſhings, in favour of the other heritors 
The extent of each of their rights is, therefore, to be determined by the 
mode in which it has been exerciſed, conſiſtent with the public law; and 
the original meaning of the grants muſt be preſumed ſuch as immemo- 
rial poſſeſſion has explained them; 26th January 1665, heritors of Don 
contra town of Aberdeen. 

Anſwered for the defender: That, by the 215th charter of David 
Bruce king of Scots, there was granted perpetually in feu to the burgeſ- 
ſes and community of the borough of Montroſe, one of the defender's 
authors, the aforeſaid borough and pertinents, with fiſhings within the 
rivers of Southeſk and Northeſk by cruwves, zairs, and nets, as antient- 
ly uſed, and pertaining to the ſaid borough. 

That the defender, his authors, and predeceſſors, for ſome hundreds of 

ears paſt, have been in the uninterrupted poſſeſſion of fiſhing ſalmon 
in the river of Northeſk, both by cruives, and by net and coble. 

That, though it may be competent to the crown to challenge him, 
yet that the ſuperior heritors have no title to challenge his right of fiſhing 
with net and coble, which are no unlawful engines, unleſs they can 
ſhew a right to fiſh in thoſe parts of the river, where he exerciſes that 
mode of fiſhing. Theſe hcritors do not diſpute his right to a cruive-fiſh- 
ing, which, as it is the moſt ſupereminent mode of fiſhing known, muſt, 
of neceſſity, include every other manner of fiſhing. 

The circumſtances of the cruives, prior to the deciſion in 1763, can 
have no influence on this queſtion, as they have ever ſince been regu- 
lated agreeable to the judgment of the court. 

2. The number of cruives are fewer now than formerly; but the 
number of cruives to be placed in a cruive-dike not having yet been re- 
gulated, nor the proprietor of a cruive-fiſhing tied down to keep up an 
equal number of cruives, the purſuers have no title to inquire, whether 
there are fewer or more now than were in former times. The three 
cruives now in the dike are not nominal, nor are they placed where no 
part of the river runs; when the river was extremely low, there were 
16 inches of depth of water within the inſcales, which was more than 
ſufficient to carry up a fiſh of any ſize. ; 

3. The old cruive-holes have been filled up for the benefit of the 
cruive, and to prevent the mills of the defender and of Kinnaber from being 
deprived of water. Though the cruive-dike, in 1742, was ſeveral feet 
higher than it is at preſent, the court found the cruives might be raiſed 
as high above the water as the cruive-dyke. | | 

4. The cruive-dyke had been deſtroyed by the break of the ſtorm in 
1707; it was repaired and two cruives put up in April, and a third was 
erected, on the purſuer's complaining of the want of it. 

5. At all times, till of late, the two bars in which the rungs of the 
inſcales are placed acroſs, were fixed to the bottom of the cruive, ſo as 
to be immoveable by any force of the water; but ſtill, there was ſuffi- 
cient ſpace left for fiſh of any kind to paſs into the cruive, without 
which no benefit could be reaped from it; the two iron rods complain- 
ed of, were only tried for a ſhort time, to keep the inſcales ſteady, and 
they are now removed. The inſcales are now rendered moveable at all 


times, 


IS 


times, ſo as not to make the leaſt reſiſtance to the entry of the 6g, 
except what is occaſioned by the ſtream of the water, which no art Rh 
prevent. 5 | 
6. The pretended barricade is no other than a cheque-dyke, kept up 
time out of mind in its preſent form, to convey water to the mills on 
both fides of the river, which could not pothbly be ſerved without it. 
7. The purſuers are in a miſtake, in ſuppoſing the defender fiſhes 
with net. and coble, betwixt the cruive-dyke and the cheque - d yke, that 
being impoſſible, as the cheque-dyke would prevent the drawing of the 
nets. As to the conſtruction of the cruives, the dyke in which the 
cruive-boxes are placed, is made to ſlop on both ſides, which is abſo- 
lutely neceſſary for its ſecurity. The cruive-boxes, which muſt of ne. 
ceſſity have a foundation of ſtone to reſt upon, are placed as near a, 
{ible to the channel of the river, and only about fix inches above it. 
The length of the cruive-box is equal to the thickneſs of the dyke in 
which it is placed, the ends of the box being on a line with the ſtones 
of the dyke. The dyke is built of no greater breadth than is n 
for its ſecurity, and the cauſewaying or ſhoeing lately added is very ma- 
terial for that purpoſe. The inſcales, in place of being taken out at 
the time of the Saturday's flop, are now, during that period, fixed cloſe 
by a ſtaple to the ſides of the cruive-box, having a full ell of wideneſs 
for fiſh to enter the cruive, and knobs of wood, of about three inches, 
are placed in the bottom and lid of the cruive-box, to prevent the in- 
ſcales from going too cloſe. 
The Lords found the defender had right to a fiſhing by net and 
* coble, as well as a fiſhing by cruives; and found, that he was 
not bound to alter the preſent height or breadth of the cruive- 
dyke ; but, in reſpect that the alterations, made thereon ſince the 
year 1762, appear to have been made, not with an intention to 
improve the cruive fiſhing, but the fiſhing by net and coble, and 
that they are prejudicial to the ſuperior heritors, and to the pre- 
ſervation of the brood of ſalmon in the river ; therefore find, that 
the ſhoeing or cauſewaying in the river, further down than the 
lower end of the keying ſtones, muſt be taken away and remo- 
ved ; that when, in forbidden times, the cruives are taken away, 
the defender is not entitled to fill up, with looſe tones, or other 
materials, the hecks or places from whence they are ſo removed; 
and, as to the cruives themſelves, find that the ſame muſt be built 
upon the channel or bottom of the river, and that the defender 
is bound to remove the nob or ſole at the bottom of the mouth of 
the cruives ; but, as to the inſcales, find, that he is not bound to 
take the ſame out from the cruives in fiſhing time, but that it is 
ſufficient to fix them back, ſo as they remain open for the pur- 
ſe of the Saturday's flop ; and, as to the number of cruives, in 
reſpect of the immemorial uſage, and that the defender has not 
« diminiſhed the number, with an intention to improve the cruive 
* fiſhing, find, that he muſt place ſeven cruives as formerly, in- 
© ſtead of three which he now uſes.” 
Upon a reclaiming petition and anſwers, the Lords adhered. 
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No. CIL. 


Auguſt 7. 1569. 


YENRY BUTLER Fader appointed by the Barons of Exchequer upon 
the forfeited eſtate of Cluny, 


Againſt 
RONALD and ALEXANDER M<DONALDS. 
Annexing act. Removing. Proceſs. 


AH queſtion was a removing from certain lands, part of the annex- 
T ed eſtate of Cluny. 

Pleaded for the defenders : The lands poſſeſſed by them are under 
the direction, not of the batons of exchequer, but of the truſtees for 
annexed eſtates. 

By 25. G. II. c. 41. his Majeſty is 5 to veſt in truſtees cer- 
tain forfeited eſtates, and, among the reſt, the eſtate of Cluny, for the 

rpoſes mentioned in the act. In conſequence of this ſtatute, certain 


truſtees have been appointed by two ſeveral commiſſions in 1756 and 


176:. Theſe truſtees have the ſole management of the eſtates enu- 
merated in the act, to the excluſion of the barons of exchequer. 
Anſwered for the purſuer : There is no doubt, that, by the veſting 
a& 20. G. II. c. 41. the barons of exchequer have the power of remo- 
ving tenants, as well as of granting leaſes and levying the rents. It is 
jus lertii to the defenders to argue upon the different powers of the ba- 
rons of exchequer and the truſtees for annexed eſtates; and it muſt be 
preſumed that thoſe officers know the limits of their reſpective duties 
and powers. | | 
The Lords differed both as to the validity of the objection, and as 
do its competency. Some were of opinion, that here, as in every caſe, 
it was competent to a tenant to plead defect of title in a removing; and 
the defenders iliuſtrated the matter by the compariſon of a ſecond fac- 
tory, which ſuperſedes the firſt. But the majority, though inclined to 
ſuſtain the objection, had there been a competition between the barons 
of exchequer and the truſtees for annexed eſtates, did not think them- 
felves entitled to enter into it, in hoc flatu, as being jus tertii to the 
detenders. And therefore the court Repelled the defence, and decerned 
* in the removing.” 
Several other defences were pleaded in this proceſs: 5 
Atter the ſummons had been called, a blunder having been diſcover- 
ed in the execution, it was ſent to the country in order to be executed o 
new. The defenders, in the mean time, put up ptoteſtation for not in- 
fitting ; but the ſummons being returned with the new execution, and 
preſented before the lapſe of the days of compearance to which it had 
been made, the proteſtation was immediately ſcored. Upon this ſpecies 
fatti the defenders pleaded, 1mo, That the ſecond execution of the ſame 
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ſummons was irregular. But this was repelled ; becauſe, at the time of 
the ſecond execution, the ſummons had not been brought into court, 

240, That it was improper to call the ſummons before the days of 
compearance in the ſecond execution were elapſed, and conſequently 
that the proteſtation ought not to have been ſcored, but allowed to be 
extracted, whereby the inſtance muſt have periſhed, and a new ſum. 
mons become neceſſary. 

This objeQtion was likewiſe over-ruled ; becauſe a party may fiſt him. 
ſelf without any ſummons at all; and the preſent defenders muſt be 
conſidered as having renounced this dilatory defence, which. ought to 
have been pleaded in initio litis. And that, though it was argued from 
the bar, that a litigant is not bound, by the compearance of his counſel, 
before the lapſe of the days: That the act of ſederunt concerning di- 
lators, relates only to the caſe where the parties have actually come into 
eourt; and, that the objection now pleaded was formerly ſuſtained, 
where a ſummons had been called upon the very day of compearance ; 
2d January 1680, Arbuthnot, obſerved by Lord Fountainhall. 


--* þ 'Þ 
Alt. Loekbart, Bes. & Reporter Kam. 
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From the Year 1765 to the Year 1769. 


No. I. February 13. 1765, 
Mr ROBERT DALRTMPLE; 


Againſt 


Sir ROBERT GORDON. 


TERM LECAL AND CONVENTIONAL. 


Sentence of Yepoſition of a Mmiſter affirmed by the Aſſembly. 


Miniſter 1aving been depoſed by a ſynod, 28th April 1763, the 
ſentencfwas affirmed by the General Aſlembly, 1ſt June, who 
declared the priſh vacant from the date of their own ſentence. 

Sir RobertGordon the patron, refuſed to pay his ſhare of the Whit- 
ſunday ſtiped 1763, upon the ground that the depoſition took place 
from the de of the ſentence of the ſynod, which was prior to Whit- 
{unday ; all quoted Lord Bankton, II. 8. 220. and 227. to ſhow that the 
ſentence o the Aſſembly muſt draw back to that period. 


6 Tt Lords decerned for the ſtipend in nen, and found Sir 
* 'obert liable in expences.” 


G. F. 
AQt. Dav. Dalrymple. Alt. Zockhart, 
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No. II. February 15. 1765. 
CHARLES MACKINNON; 
Againſt 


Sir FAMES MACDONALD. 


SUCCESSION. PERSONAL AND REAL. 


If the actual Heir has acceſs to ſerve? Mill his Deeds aſſect the E- 
flate, though he be obliged to denude ? 


HE eſtate of Mackinnon ſtood diſponed * to John Mackinnon 

younger, and the heirs-male of his body; whom failing, to a- 
ny other ſon of the body of John Mackinnon elder; whom failing, 
to John Mackinnon tackſman of Miſhiniſh.” 

Upon the death of John Mackinnon younger, without iſſue male, 
Miſhiniſh ſerved as neareſt and lawful heir-male of proviſion, and was 
Some years after, a ſon, Charles, was born to old Mackinnon. 

Charles inſiſted in a proceſs agaifift Miſhiniſh, as ſtated Vol. I. of 
the Faculty Collection, No. 204. and the Lords found, That the pur- 
© ſuer had right to the eſtate of Mackinnon from the time of his birth; 
© and that the defender is obliged to denude thereof in his favour.” 

Having thus prevailed againſt Miſhiniſh, Charles Mackinnon obtain- 
ed himſelf ſerved heir of proviſion in ſpecial to John Mackinnon young- 
er, his brother, and brought an action ot reduction-improbation 
for ſetting aſide the ſale of the lands of Strath part of the eſtate of 
Mackinnon, which Miſhiniſh, during his poſſeſ:on, had fold to John 
M*Kenzie writer to the ſignet, for behoof of Sir mes Macdonald of 
Macdonald, who was already infeft. | 

Pleaded in defence: Imo, The petitioner is bounuby the judgment 
in the caſe of Miſhiniſh, being his only title in the preznt action. But 
that judgment implied, that titles were properly made u, by Miſhiniſh: 
It does not find his right to have been void; but, on. th contrary, de- 
cerns him to denude, and finds that the right of the purſur commenced 
from his birth. Ge | 

2do, As Miſhiniſh was rightly ſerved, ſo all his onerous ts and deeds 
muſt be effeQual againſt the eſtate. | 

2tio, The obligation to denude was merely perſonal, an cannot af- 
fect the right of a third party, who purchaſed, bona fide, upn the faith 

of the records, while the right of Miſhiniſh ſubſiſted. 
Anſwered, 


1 


Anſwered, to the 1/7: No ſolid argument can be drawn from a cri- 
tical interpretation of the words of the interlocutor in the caſe of Mi- 
ſhiniſh, pronounced betwixt different parties, where the only queſtion 
was, whether the remoter heir was bound to denude upon the birth of 
the nearer? and where the validity of purchaſes from the heir in poſſeſ- 
ſion did not come to be diſputed. : | 

To the 24, Eſto, that Miſhiniſh was rightly ſerved, ſtill his right was 
conditional merely, and defeaſible in a certain event; and that intrinſi- 
cally, from the very nature of the right; like a right to excambed 
lands, or a right to lands gifted by a donation inter virum et uxorem, 
which, though indefeaſible ex ſacie, are affected by an implied condi- 
tion, Pon the exiſtence of which they become void, as if they had ne- 
ver exiſted. 

Or perhaps the right of Miſhiniſh may more properly be conſidered 
as containing a ſuſpenſeive condition; and, fince the condition failed, the 
right muſt be held to have been void from the firſt ; like an infeftment 
a ne, which is pendent on the condition of the ſuperior's confirmation 
or an infeftment in warrandice, pendent on the condition of evic- 
tion. | 

In this view of the caſe, Miſhiniſh muſt be held to have been a truſtee 
for behoof of the nearer heir, when he ſhould exiſt. And an implied 
truſt is equally effectual, as if it had been exprefſed : Thus, where a 
ſum of money is provided to huſband and wife for their liferent-uſe al- 
lenarly, and to the children to be procreated of the marriage in fee, the 
huſband is underſtood to be fiar; but it is only as truſtee for the children 
naſcituri. 3 

But, allowing the condition of the exiſtence of male iſſue of Mackin- 
non elder not to have been ſuſpenſive of the right of Miſhiniſh, but 
reſolutive merely; ſtill, it will not follow, that his acts and deeds could 
affect the fee of the eſtate. | 

A putative heir, ſerved upon the ſuppoſition that the nearer heir does 
not exiſt, poſſeſſes under a ſimilar condition; and the conſequence is, that, 
as ſoon as the true heir appears, his infeftment becomes void, and eve- 
ry burden flies off, which he has impoſed upon the eſtate. In the ſame 
way, in the caſe of the proteltant heir, who has made up titles upon the 
act 1700, c. 3. by ſervice and infeftment; if the popiſh heir ſhall take 
the formula within ten years, the former infeftment is reſolved ; aud e- 
very deed, by which the eſtate might have been affected, is reſolved with 
if, | 

To the 34, There is no ground for ſaying that Miſhiniſh was under a 
perſonal obligation to denude upon the exiſtence of the nearer heir. On 
the contrary, the condition was inherent in his right. Nor has this 
doctrine any tendency to weaken the ſecurity of the records. Except in 
the caſe of an entail, the law promiſes no ſecurity to a purchaſer from 
looking into the laſt infeftment, whether it proceeded upon a charter or 
a retour. If it proceeded upon a retour, as in this caſe, it is incumbent 
upon him to look into the deſtination in the charter, and he cannot be 
ſecure, if the ſervice be not agreeable to that deſtination, or if any of 
the heirs preferably called do or may exiſt, 

Rephed : 
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Replicd : It is inconſiſtent with what has been admitted by the pur 
fuer, to hold that the right of Miſhiniſh was pendent upon a ſuſpenſe 
condition. It is an agreed point, that the purſuer has no right to the 
rents prior to his birth; and the inſtances of reſolutive conditions inherent 
vi legis, appear to be miſtaken, For, with reſpect to a right of wag 
cambed lands, the contra of excambion points out the nature of the . 
right, and puts the purchaſer on his guard. With reſpect to lands gifteg 
by a huſband to his wife, the deſignation of the diſponer is a ſufficient 
warning; and, as to purchaſes from the proteſtaut heir, he is always 
ſerved virtute actus parliamenti, which is equivalent to a recital of the 
whole ſtatute. | 

The Lords * ſuſtained the minute of ſale entered into between John 
Mackinnon of Miſhiniſh, and John Mackenzie writer to the ſignet, 
© with the ſeiſine thereon, and diſpoſition iu implement of the faid mi- 
. © nute; by the ſaid John Mackinnon, in favour of the ſaid John Mac- 
* kenzie, as ſufficient to exclude the purſuer's title; and, therefore, aſſoil- 
* zied from the whole concluſions of the purſuer's libel.” 

Afterwards, Charles Mackinnon raiſed a new ſummons, in which he 
ſubſumed, that the ſervice of Miſhiniſh was erroneous, and contrary to 
law; and concluded, that it ſhould be declared to have been null and 
void ab initio. This action having been remitted to the former, which 
was kept in dependence by a petition, introduced a new field of argu- 
ment. 

Pleaded for the purſuer : By the Roman law, he is heir Quem ne- 
mo praecedit, aut praecedere poteſt.” This was the rule in inteſtate 
ſucceſhon, which depends upon the implied will of the defunct; much 
more ought it to hold in ſucceſſion by deſtination, which is founded up- 
on his expreſs will; and, it is a clear contradiction to that will, if a per- 
ſon, who is called after another, be allowed to enter to the ſucceſhon be- 
fore that other has failed. 

In like manner, the ſubſtitute was never admitted, ſo long as there 
was a poſſibility that the inſtitute might exiſt. Accordingly, in our ſe- 
tlements, the clauſe, quibus deficientibus, has always been underſtood to 
denote uandocunque deſicientibus. The caſe muſt have often occurred 
in tailzied ſucceſſion ; yet there is no example of a remoter heir attempt- 
ing to ſerve till that of Leven in 1677, where the claim was rejected. 
And though afterwards, in the caſe of Roſehaugh in 1708, the remoter 
heir was admitted to ſerve, it was only with a view of avoiding the in- 
conveniencies of a vacant fee, not that he was conſidered as the true 
heir; for he was found obliged to denude, as ſoon as the true heir ex- 
ited. | 

If Miſhiniſh ſha!l be conſidered as having been the true heir at the 
time of his ſervice, the conlequence 1s, that, though he had not ſerved 
till after the purſuer's birth, he muſt ftill have been preferred: The 
right could not depend upon the fine of the ſervice; nay, if he was re- 
gularly ſerved at all, he could not have been obliged to denude. Semel 
haeres ſemper haeres ; if the right was once veſted in him, it could not 


determine upon a future contingency. 
Such 
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Such is the doctrine of the Roman law; and, though the forms of 
feudal conveyances cannot be regulated by that law, yet there is no in- 
conſiſtency in ſuppoſing that the effect of the right, after it is conſtitu- 
ted, may be determined by it. 

And the inconveniencies, which may be ſaid to ariſe from keeping the 
fee vacant; are not to be put in the balance witIfthe injuſtice of allowing 
the remoter heirs to enter, and ſquander or ſell the eſtate. But all thoſe 
inconveniencies may be obviated, by veſting the eſtate in a curator boni, 
with powers ſimilar to thoſe of a truſtee in an Engliſh contract of mar- 
riage, who may hold the eſtate for many years, for behoof of heirs 
unborn, without any inconvenience. 

Indeed the end may be attained in a different way, by allowing the 
heir exiſting to ſerve in the mean time, and to make up feudal titles; 
but ſo as, upon the exiſtence of the nearer heir, his ſervice and infeft- 
ment may become null and void, ab initio. 

Aud fo it is in the conditional inſtitutions of the Roman law. If the 
condition exiſts, the inſtitute is heir, and was heir from the death of 
the teſtator; if the condition fails, he is not heir, nor ever was heir from 
the beginning. Again, it the inſtitute will find caution, he is admitted 
to poſſeſs, and there 18 no place for a curator bonis; |. 12. D. gui ſati/d. 
cog. Upon this authority, the purſuer may admit that Miſhiniſh was 
intitled to poſſeſs, nay, that he was intitled to make up feudal titles: 
But that poſſeſſion, and thoſe titles, will not invert the nature of his right, 
or make it abſolute and indefeaſible, when it was plainly conditional, by 
the very titles upon which he was admitted to the poſſeſſion, and defea- 
ſible upon the exiſtence of the heir who was called before him. 

Anſwered : The doctrine of the purſuer would be attended with the 
moſt extraordinary conſequences. In a ſettlement like the preſent, there 
might be a poſſibility of the exiſtence of a nearer heir, for half a cen- 
tury or more. During all that period, the vaſſals of the defun& would 
have no ſuperior ; his ſuperior no vallal ; his creditors could do no dili- 
gence againſt the eſtate ; his debtors could not make payment; his heir- 
ſhip-moveables would periſh without any to uſe them. 

To remedy theſe inconveniencies, by allowing the fee to fall into the 
hands of the ſuperior, would certainly be contrary to the will of the de- 
funct. The expedient of appointing a curator bonzs would be but a par- 
tial remedy, ſuppoſing it to be competent; and the pernicious effect of it 
do the country in general is obvious. 

The ingenious ſubtleties of the Roman law do not enter into this que- 
ſtion. | 

The maxim, that an heir is quem nemo praccedere poteſt, is not received 
with us. On the contrary, a father may ſerve heir to his ſon, though 
there is always a poſlibility of the exiſtence of iſſue of his own body, 
by whom he would be excluded; Stazr III. 5. 50. In the ſame manner, a 
ſiſter may ſerve heir to her brother; a brother conſanguinean may alſo 
ferve, though in both theſe caſes, there is a poſſibility of a nearer heir. 
The chancery is bound to iſſue brieves in favour of the actual heir; and 
the queſtion is, quis ſit propinquior haeres, not an ſit, or quis eſſe poet? 
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The queſtion, whether the actual heir ſhould be allowed to ſerve, an. 
pears to have occurred tor the firſt time in the cafe of Corchouſe, 4 
1647, and was adjuſted by the Lords upon a reference. In ſtating that 
caſe, Lord Stair, III. 5. 50. gives his opinion, that the perſon ought to be 
ſerved who, at the time of the deceaſe, is neareſt heir. . 

It is true, that in the Competition about the ſucceſſion of the eſtate of 
Leven, 16th February 1677, Bruce contra Melvil, obſerved by Lord 
Stair, the court, by a plurality, refuſed to allow the actual heir to ſerve 
and left the eſtate to be adminiſtrated by a curator bonzs ; but, upon look. 
ing into that deciſion, reaſon will be found for not holding it as a pre- 
cedent. | 

Accordingly, the next time the queſtion came to trial, in the ſucceſ. 
ſion of Sir George Mackenzie, the actual heir was allowed to ſerve, 2d 
January 1708, obſerved by Preſident Dalrymple and Lord Fountainhall, 
both of whom remark, that the judgment proceeded upon no ſpeciality, but 
upon the abſtract point, as to which the Lords were unanimous. 

Soon after, an opportunity occurred of again giving judgment upon 
the ſame point. For, the poſhble heir having exiſted, an action was 
brought in his name, and the heir ſerved decerned to denude; Foun. 
tainhall 6th and 13th December 1709; and the ſame judgment was gi. 
ven in the original queſtion with Miſhiniſh in 1756. 


© The Lords ſuſtained the defence, and aſſoilzied from the reduc. 
© tion of the ſervice. 


G. P. 


Ad. Ferguſon, Burnet, John Campbell jun. H. Dundas: 


No, III. | February 15. 1765. 
Mrs ANN MACDONALD; 


Againſt 
CHARLES MACKINNON. 


PERSONAL AND REAL. 


A Fointure provided by the actual Heir in poſſeſſion, if good againſt the 
Eſtate? | 


OHN MACKINNON tackſman of Miſhiniſh married Ann Macdonald, 
daughter of Donald Macdonald of Benbecula, and, by poſtnuptial con- 
tract, provided her, in the event of her ſurvivance, in a liferent- annuity 
of 200 merks. 
„„ During 
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During the marriage, Miſhiniſh acquired the poſſeſſion of the eſtate 
of Mackinnon, in the manner explained in the preceeding deciſion. 
And, upon the narrative, that a ſmall additional tocher had been paid him, 
he provided her in the locality of certain lands, part of the eſtate of 


Mackinnon. 25 : ; 
After the death of Miſhiniſh, an action was brought by his widow 


againſt Charles Mackinnon, now of Mackinnon, for the maills and du- 


ties of her locality-lands. 
Sundry objections were pleaded to the titles produced by the purſuer ; 


but what the defender relied on, was the general argument of the defect 
of power in Miſhiniſh to burden the eſtate. 


The Lords repelled the defences.” 


G. F. 
Act. Montgomery, Wight. Alt. Burnet: 


No. IV. February 22. 1765. 
FANET STEEL; 
Againſt | 
ALEXANDER Earl of Home. 


BLE AND MOVEABLE.-—PRE- 
IPTION. 


Perſonal Bond before 1641, if made - moveable by Afjignation or Bond of 
Corroboration after it? mterrupted by a Proceſs on inept Titles? 


N 1638, James Farl of Home as principal, and George Home 
younger of Wedderburn, William Home of Ayton, Sir Archibald 

Douglas of Spot, Sir Robert Douglas of Blackerſton, and Alexander 
Home of Haliburton, as cautioners, granted bond to Laurence Hender- 
ſon, whom failing, to his two daughters, Janet and Barbara, for 3000 
merks, with annualrent and penalty. 

In 1659, Laurence Henderſon, with conſent of his two daughters, 
conveyed the bond to his other two daughters, Iſabel and Margaret. 
In 1663, the Earl as principal, with Alexander Home of Ayton, and 
Sir Robert Douglas of Blackerſton as cautioners, granted bond of corro- 
boration to Iſabel and Margaret, accumulating the principal and annual- 
rents into a capital of 3630 merks, 


In 
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In the ſame year 1638, the Earl as principal, with Sir David Home 
of Wedderburn, Sir Archibald Douglas of Spot, and Alexander Home 
of Haliburton, granted another bond to Laurence Henderfon and his 
two daughters for 4000 merks. 

In 1660, this bond was in like manner aſſigned to Iſabel and Marga. 
ret. 

And in 1663, a like bond of corroboration was granted for the accy. 
mulated ſum of 4840 merks. 

Inhibition followed upon theſe ſeveral bonds in 1664. 

A proceſs for payment appears to have been alſo brought, and an ex. 
trated act was produced, bearing date 3 iſt January 1682. 

Several markings appeared on the margin of the act, one of them of 
25th July 1688, in theſe words, Aviſandum ut fapra, and grants cer. 
* tification againſt the defender for not production of his other titles, 
© (ſigned) John Lockhart.” 

Margaret Henderſon, one of the creditors in the bond, married Hen. 
ry Aldcorn. 

Upon her death in 1723, Richard Alcorn her ſon, confirmed her ſhare 
of the bond for 3000 merks. And, upon the 22d of June 1728, 
executed a ſummons againſt the then Earl of Home for payment of both 

bonds ; and, having taken decree cognitions cauſa, obtained decree of 
adjudication in 1730. 

James Alcorn the ſon of Richard, having ſerved heir in general to his 
father, diſponed his right to Anna Yule his mother, who inſiſted in an 
action of maills and duties. 

Anna Yule having died during the dependence, all the above men- 
tioned rights and titles were adjudged by Janet Steel from James Alcorn, 
as charged to enter heir to his father Richard, his grand-father Henry, 
and his mother Anna Yule. 

In 1759, Janet Steel wakened the proceſs of mails and duties, in 
which various defences were pleaded. 


I. Heritable and moveable. 


The firſt defence was, that the adjudication, at the inſtance of 
Richard Alcorn, was null and void, as led upon an inſufficient title; ſo 
that the after adjudication of his intereſt by Janet Steel, muſt be ineffec- 
tual. | 

The two bonds were both granted before the 1641. They were 
therefore heritable, as bearing intereſt ; and could not be carried by Ri- 
chard Alcorn's confirmation as executor to his mother. 

The act 1661, c. 32. has no retroſpect farther than to the 16th of 
November 1641, the date of the reſcinded ſtatute ; and it does not va- 
ry the caſe, that thoſe bonds were aſſigned in 1659 and 1660, or that 
bonds ot corroboration were granted in 1663. 

| The 
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The ſole purpoſe of the aſſignationt, was to tranſmit the right to Iſabel and 
Margaret, tantum et tale, as it ſtood in their father; or, rather as it would 
have ſtood in Janet and Barbara, the original ſubſtitutes, had no athgnation 
been granted · An aſſignation has no other effect than to carry the right 
as it was in the cedent. So ſays Lord Stair, in treating of the aſſignation 
of heritable bonds, III. 3. 15. And fo it was found, December 2. 1627, 
Falconer contra heirs of Beatie, in the caſe of a bond heritable as bear- 
ing annualrent ; and 28th January 1708, Muirhead contra Lockhart ; 
and 17th November 1747, Kennedy contra Kennedy, in the caſe of 
bonds heritable by a clauſe ſecluding executors. | 

As to the bonds of corroboration, they gave no additional ſecurity, the 
only new obligants being the heirs of the original debtors ; they had no 
other effect than to accumulate the intereſt, and were granted accumu- 
lando jura ju / ibus. A moveable bond of corroboration des not i apair 
the original heritable ſecurity, as appears from Dirleton, voce, Herr and 
Executor, and, Bankton II. 1. 39. as well as from the deciſions marked 
in the Dictionary, Heritable and Moveable, p. 372. This doctrine was 
held in the deciſion, 8th January 1740, Duke Hamilton contra Earl of 
Selkirk, Dia. Heritage and Congne/t, where it was found that a move- 
able bond taken for the principal and annualreats, due upon an heritable 
bond, did not innovate the ſecurity as to the principal ſum, which de- 
ſcended to the heir of conqueſt, while the accumulations deſcended to the 
heir of line. 

Anſwered: When Laurence Henderſon aſſigned the two bonds to 
his younger daughters, long after the 1641, he could have no view of 
making them deſcendible to hers, Had they purchaſed ſuch bonds, they 
would have become moveable in their perſon ; and it rather ſtreugthens 
the argument, that, in place of being purchaſed, they were aſſigned by 
their father, as a portion to his daughters. $4 

But the matter is ſtill clearer upon the footing of the bonds of cor- 
roboration. Theſe were certainly. * contraAs and obligations for ſums of 
money, with clauſe of annualrent, made and dated after the 16th of 
November 1041 ;* and, therefore, in terms of the ſtatute 1661, muſt 
be © holden and interpreted to be moveable bonds.” 

It is a miſtake to ſay that theſe bonds were merely corroborative of the 
original bonds. They are granted to the daughters in place of the fa- 
ther, for different ſums, with different penalties, payable at different 
times. If the creditors had taker up the money in 1663, and leat it to 
another debtor, upon a bond in the ſame terms with the original bond, 
the debt would have been moveable; if fo, it is difficult to fee why the 
ſame conſequence ſhould not follow, when a new ſecurity is taken from 
the ſame debtors, 


The Lords found, that the principal ſums contained in the original 
© bonds of 3000 and 4000 merks, being heritable, as the law ſtood 
at the time when they were granted, were not rendered moveable, 
either by the aſſignations, or by the bonds of corroboration grant- 
ed in the 1663; and conſequently, that Richard Alcorn's contir- 
mation, as executor to Margaret Henderſon his mother, did not 
carry or veſt in him any right to her ſhare of the principal ſums, 
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© contained in the original bonds; and, therefore, that the decrees 
© of conſtitution and adjudication, at Richard Alcorn's inſtance, are 
© in ſo far void and null: But found, that the confirmation of Ri- 
* chard Alcorn, as executor to his mother, did carry her ſhare of the 
principal ſums contained in the bond of corroboration 1663, in ſo 
© far as the ſame were made up of bygone annualrents, which had 
© fallen due upon the bonds of corroboration, from the death of 
© Henry Alcorn his father; and, therefore, in ſo far ſuſtain the de- 
© cree of conſtitution and adjudication at Richard Alcorn's in- 


© ſtance.* 


II. Preſcription. 


The ſecond defence was the negative preſcription. 
To this it was anſwered, That the preſcription had been interrupted by 
roceſs. 
, Replied for the Earl of Home : 1mo, The ſummons executed upon 
the 22d of June 1728 was inept : That ſummons was raiſed by Richard 
Alcorn, as executor confirmed to Margaret Henderſon his mother, but 
the bonds being granted before 1641, were heritable, and could not be 
carried by confirmation. 1 
As, therefore, Richard Alcorn had made up no proper title to the 
bonds, ſo an action, at his inſtance, can no more be conſidered as an in- 
terruption, than an action at the inſtance of a perſon who had no con- 
nection with the creditors. The mere jus ſanguinis is no title, a give or 
ive. 

Pe 2d», allowing that ſummons to have been an interruption, the 
preſcription had run before it was raiſed. | 

For, computing backward from the execution of the ſummons 22d 
June 1728, the 40 years will run to the 22d of June 1688; and, if no 
judicial proceedings appear, during that interval, the bonds muſt have 
been preſcribed before the commencement of the action. 

For inſtructing ſuch proceedings, the purſuer produces no more than an 
act, ſaid to have been granted in 1682; but he has not produced the 
ſummons in that pretended action, nor any other ſtep of proceſs. The 


markings upon the act deſerve no credit. Three of them are dated in 


1682, but theſe are neither ſigned nor authenticated in any reſpect. 
The fourth, bearing date 25th July 1688, does indeed bear a ſignature: 
But, 1. quomodo conſtat, that it is the ſubſcription of a judge? 2. The 
proceſs muſt have been by that time aſleep, as no ſtep appears to have 
intervened between the 1682 and the 1688. 

At any rate, 3tio, The act is no interruption, with regard to the bond 
for 3000 merks, in reſpe& it appears from the act itſelf, that the 
purſuer reſtricted his demand to the bond tor 4000 merks. 


Duplied for the purſuer, to the frff: Though the objection to the 


title of Richard Alcorn were admitted, it would not follow that the ſum- 
mons at his inſtance was not a ſufficient interruption. 


A 
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A title to take, and a title to interrupt preſcription are different: To 
conſtitute the firſt, it is neceſſary, that legal titles be made up; the other, 
being no more than an intimation to the debtor that the creditor has not 
relinquiſhed his right, may proceed in the name of a perſon who has 
the radical right in him, though he may not have followed out the forms 
neceſſary to give him the jus cxigendi. This doctrine ſeems to he ſup- 
ported by the opinion of Lord Stair, II. 12. 26.; and, in the cafe 26th 
July 1637, Ld. Lawers contra Dunbars, an interruption was ſuttained, 
upor diligence at the inſtance of a ſon, who had confirmed executor to 
his mother, in a ſubject which he ought to have taken up as executor to 
his father. 

To the 2d, As ſoon as an act is extracted, the warrants of it are ſent to 
the record, ſo they could nor be produced ; but, at any rate, there is no 
neceſſity to produce warrants poſt tantum temports. 

The appearance of the ſignatures upon the act is explained from the 
ſtatute 1686, c. 3. That ſtatute requires, that, from and after the 1ſt of 
November 1686, all interlocutors be ſigned by the judge, which ſhows 
that a contrary practice had formerly prevailed. Accordingly, the 
markings, prior to the ſtatute, are unſigned ; but that of 25th July 1688, 
is ſigned by Lord Caſtlehill, by whom it was pronounced. And there 
is no ground to preſume that the proceſs was aſleep. Omnia pracſumun- 
tur ſolemniter acta; beſides, in thoſe days, it was thought ſufficient to 
keep a proceſs from ſleeping, that it was called within the year, though 
there was no marking upon it; as appears from the deciſion Home, No- 
vember 1682, Home contra Earl of Home, Dict. Proceſs, ꝙ Wakening. 

To the 3d, The act appears to have been deſigned for proving the paſ- 
ſive title againſt one of the cautioners, as repreſenting his grandfather, who 
was bound only in a bond for 4000 merks ; and, therefore, does not im- 
ply a paſſing from the other. 


The Lords repelled the defence of preſcription, ſo far as concerns 
| © the bond for 4000 merks; but found the bond for 3000 merks 
« preſcribed.” 


The point of preſcription was afterwards taken up on a different foot- 
ing, in conſequeuce of certain alledged acts of interruption, which were 
not beſore the court, when this interlocutor was pronounced. 


; G. F. 
Auctinleck, Reporter. AQ. Miller Advocatus, John Dalrymple. Alt. Lockhart, Rac. 
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February 27. 1565. 
CORRTIE E; 
Againſt 
Mr FAMES PHILP. 


I FE—HERITABLFp 
E——MUTUAL CON. 


Bond cujus dies ceſſit, If it falls under the Jus Mariti?— Principa ! 

payable after the Husband's death, though Intereſt current from a 
preceding Term. — Can a Woman, married without Contract, retain 
her Tocher in lieu of her legal Proviſions ? 


N 1749, Mr John Philp executed a bond of proviſion to his daughs 
ter Margaret, for 12000 merks. 

The bond was made payable at the firſt term of Whitſunday or Mar- 
tinmas after his death, with intereſt from the term preceding. And i 
contained a clauſe, * That, if ſhe die before ſhe be married, ſhe al 
© have right only to diſpoſe of 500e merks, of the proviſion above 
© mentioned, by teſtament or otherwiſe ; but, if ſhe be married, to have 
© power to diſpoſe of the whole to her huſband, her heirs, executors, or 
aſſignees. 8 
By an after explanatory deed, Mr Philp declares, © That it ſhall be 
© in the power of his ſaid daughter, if ſhe die unmarried, to diſpoſe of, 
and convey, to any perſon ſhe ſhall think proper, for any cauſe, one- 
© rous or gratuitous, the ſaid ſum of 5000 merks.? | 

In 1754, Margaret Philp married Joſeph Corrie town-clerk of Dum- 
fries, without conſent of her relations, or contract of marriage. | 

Mr Philp, who had been ſtruck with a palſy in 1751, died 20th De- 
cember 1760. Joſeph Corrie died bankrupt, in February 1761, leaving 
two children, | 2 
Margaret ſurvived her huſband for two years, and was ſupported by 
Mr James Philp her brother; againſt whom an action was brought by 
the truſtee for Joſeph Corrie's creditors, for payment of the bond of pro- 
viſion. | 

Pleaded in defence, imo: The huſband having died before the 
term of payment, the bond could not veſt in him, jure merit 
Had Margaret herſelf predeceaſed that term, the bond would hae 
become ineffectual; while, therefore, her huſband lived, ſhe had 
but a pes fucceſſionts; and conditional rights fall not under the 
jus mariti, unleſs the condition be purified, during the ſubſiſtence 
of the marriage. So it was expreſsly found 7th February 1693, and 
18th December 1694, Fotheringham contra Earl of Home; and Lord 
Bankton gives his opinion to the ſame purpole, I. 5. 87. 

It may be true, that Margaret might have aſſigued the bond to her 
huſband ; but many ſubjects may be aſſigned, which are not corries of 


— 


7 
he 


1 


the operation of law; as bonds ſecluding executors, rents of lands which 
may become due after the diſſolution of the marriage, or a future ſuc- 
ſſion. 

ky 2do, As the bond, though not payable till Whitſunday 1761, the 
term after the fathier's death, bore intereſt from the Martinmas prece- 
ding, it was heritable. gquoad fiſcum et relictam, and could not fall under the 
jus mariti. And, in ſupport of this poſition, the defender referred to 
ſeveral deciſions, as 8th January 1624, Henderſon's bairns contra Mur- 
ray; Toth March 1630, Lindſay contra town of Edinburgh; and 31ſt 
July 1666, Gray contra Gordon, obſerved by Dirleton. 

It was argued, that as bonds bearing annualrent had come in place 
of rights of annualrent, thoſe feoda pecumae introduced from the prohi- 
bition of intereſt of the canon law, ſo all ſuch bonds were originally 
conſidered as heritable, and they are ſtill conſidered in that light, as to 
the intereſts of huſband and wife, in conſequence of the exception in the 
act 1651. A diſtinction has indeed been made in this reſpe&, before 
and after the term of payment ; but, whether the term of payment of the 
principal, or of the intereſt, be the criterion, has been variouſly decided, 
as may be ſeen in the caſes obſerved in the Dictionary of deciſions, voce, 
Heritable and Moveable, p. 370. and in ſeveral other caſes. 

But the bond now in queſtion is of _ a peculiar nature; as, upon the 
exiſtence of the condition, it draws back to the term preceding the fa- 
ther's death, from which period, it was a /ors bearing intereſt, and there- 
fore heritable. | ; : 

ztio, Suppoſing the ſum in the bond ſhould not be found heritable, the 
deiender muſt be intitled to retain the expence laid out by him in main- 
taining Margaret, after her huſband's death; for, had ſhe been ſtill a- 
live, ſhe would have been allowed retention, in ſecurity of her legal 
proviſions. 

To prove that Margaret herſelf would have been intitled to retain, 
reference was made to the deciſions upon that point, obſerved in the 
Dictionary, voce, Mutual Contract; and it was argued, that the protec- 
tion of the court could not be limited to thoſe who had entered into mar- 
riage- contracts; but ought, a fortor:, to be extended to ſuch improvi- 
dent women, as having married unadviſedly, and without the concur- 
rence of their relations, were ſo much more the objects of compaſ- 


ion. 


The opinion of Lord Bankton, I. 5. 89. was appealed to, as expreſs 
upon that ſubject; alſo, a deciſion obſerved by Lord Fountainhall, roth 
November 1687, creditors of Ogilvy contra Scot, with ſundry Engliſh 
reports, as I. Peer Williams, 382, Jacobſon v. Williams; 2. Vernon 
494, Lady Oxenden's cafe; 2. Vernon 626, Lupton et ux. werſus 


Tempeſt ; 3. Peer Williams 202, Brown ef ux. verſus Ellon. 


Aufwered to the J: As Margaret ſurvived her father, the bond 
was fully veſted in her, and conſequently fell to her huſband jure mariti. 
And it made no difference, that it was not payable till the term after the 
father's death ; dies ceffet, licet nondum venerit. 

The authorities therefore are miſapplied; they relate to conditional 
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obligations ; but, though dies incertus habetur pro conditione, it is not ſo 
in die certo, which only delays the fulfilment, but does not ſuſpend the 
conſtitution of the obligation. 

To the 2d: It has always been underſtood to be the law of Scotland, 
that bonds bearitig annualrent are moveable before the term of pay- 
ment. 

This appears from the narrative of the act 1641, c. 57. Lord Stair, 
II. 1. 4. and Sir George M Kenzie, II. 2. F pen. lay down the doctrine 
in expreſs terms; and it has been adopted in the deciſions of the cou 
as 26th February 1629, Douglas contra Macmichael ; 26th June 1668, 
Dick contra Ker ; and, 22d November 1748, Craig contra executors of 
Craig. | 

Theſs authorities afford a ſufficient anſwet to the defender's plea ; and 
the principle upon which the rule is founded is well known. Nor is 
there any thing peculiar in the preſent caſe. Every bond carries intereſt 
from the period of advancing the money, unleſs there be ſome ſpecial 
clauſe to the contrary; and it makes no difference, that here the intereſt | 
run from the term before the father's death, ſtill no intereſt was payable 
till the following term ; and, at any rate, it is not the term of payment 
of the intereſt, but of the principal, that is conſidered. 

To the 34: The deciſions referred to, were all given in the cafe 
Where a marriage-contraQt had interveened ; but, when a woman mar- 
ries without a contract, the betakes herſelf to the legal proviſions, which 
ſhe can only claim out of the free effects of her hufband, after his debts 
are paid; and the ſame thing applies to the claim of retention for her 
aliment. 

The caſe of Ogilvy contra Scot was of a very ſingular nature, and 
Lord Harcarſe, who collects it, voce, Contracts of Marriage, ſeems to 
think, that the doctrine can only apply to the caſe where the father is the 
party contractor. 


The Lords * found the bond moveable, but allowed retention of the 
« intereſt which fell due, during Margaret Philp's life.“ 
G. F. 
Aft. Miller Advocatus, Macqueen, Alt. Lockhart, Sir David Dalrymple. 
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No. VI. February 28. 176 5. 


ERONICIARIANNTE, and ROBERT, ANDREW, 
and MARK PRINGLES; 


Againſt 


FOHN PRINGL E of Crichton: 
Fr 


Reſerved F. aculties exercible on Death-bed, or by Teftament. 


N 1748, Mark Pringle, of Crichton, diſponed thoſe lands to John 
Pringle his ſon, and his heirs, reſerving his own liferent, with full 
power to alter, ſell, or burden. 

The deed contained a clauſe, declaring that, by acceptance thereof, 
the diſponee ſhould be bound to pay all bonds of provilion granted, or 
to be granted, and all debts and legacies which ſhould be due by the diſ- 
zoner at his death. | 

Upon this diſpoſition, a charter under the great ſeal was expede, and 
infettn;ent taken. | | 
In 1754. Mark Pringle, in conſideration of L. 2000 being paid to 
him, which his ſon had got in portion with his wife, renounced the re- 
ſerved faculties, with reſpect to a part ot the lands, of about L. 300 per 

In 1758, having married a ſecond wife, he ſo far altered the deed 
1748, as to ſettle the eſtate upon John and his heirs-male, whom fail- 
ing, upon his ſons by the ſecond marriage; and, in this laſt deed, he 
reſerved the ſame powers as in the former. N 

Mark Pringle granted ſundry deeds in exerciſe of theſe reſerved powers, 
particularly, an heritable bond for L. 1000 Sterling, in favour of his 
youngeſt ſon, which was executed by notaries, within nine days of his 
death. | 

John Pringle inſiſted in a reduction of this deed, and pleaded, Imo, 
That he never had accepted of the diſpoſition 1748. He poſſeſſes part 
of the lands, in virtue of the onerous tranſaction in 1754. The reſt of 
the eſtate he is intitled to take up by ſervice as heir to his father. He 
cannot take it up in virtue of the diſpoſition 1748, that deed being re- 
voked ; and he will not take it up in virtue of the diſpoſition 1758; fo 
that he is not affected by the reſerved powers which it contains. 

2do, Even the expreſs conſent of the heir will not ſupport alienations 
on death-bed; 13th November 1728, Reids contra Campbell; 4th De- 
eember 


- 


( 208 } : 


tember 1733, Inglis contra Hamilton; Dictionary, Death-bed; and x th 
December 1744, Irvine contra Irvines. Much leſs can they be N 
ed upon an implied conſent, inferred from the heir's acceptance of a dif. 
poſition, $ 
; 310, A reſerved faculty to alter or burden quandocunque, muſt be ex- 
erciſed habil: modo, that is, by a deed inter vivos, and in liege Pouflie, but 
cannot be exerciſed on death-bed ; 25th February 1663, Hepburn con- 
tra Hepburn; alſo, Dict. v. Teſtament, $ 4—6. Craig, II. 1. 25. and 
Stair, III. 4. 41. and III. 8. 29. 

Anſwered for the defenders, to the /,: There are various circum. 
ſtances tending to ſhow that the purſuer accepted the diſpoſition 1748: 
but it will not vary the caſe, though he ſhould be at liberty to repu- 
diate it. If he is ſo, it can only be in, conſequence of the diſpoſition 
1758, which contains the ſame powers and faculties: Indeed it is a mi- 
ſtake, to ſay that the diſpoſition 1748 was revoled by the diſpoſition 
1758; on the contrary, the latter proceeds on the recital of the former, 
and the alteration made by it, in the order of ſucceſſion, is an exerciſe of 
the powers thereby reſerved, 

To the 2d: The caſes of Reids contra Campbell in 1728, and Irvine 
contra Irvines in 1744, do not at all apply. No more was there found, 
than that the heir was not barred from reducing death-bed deeds, by ha- 
ving accepted of a diſpoſition in full of all he could demand at his fa- 
ther's death. In theſe caſes, there was not ſo much as a renuneiation of 
the benefit of the law of death-bed ; but, though an antecedent renunci- 
ation of this kind is not ſufficient to bar a challenge, as was found, in the 
other caſe quoted under this head, that of Inglis contra Hamilton in 1733, 
it cannot be thence inferred, that the purſuer is not bound by his accep- 
tance of the deed 1748, which, being executed 12 years before the diſ- 

ner's death, can never be looked upon as an artifice uſed to defeat the 
law of death-bed ; the light in which obligations, extorted trom the heir, 
have been juſtly conſidered. 

To the 3d: Though no perſon can affect his Heir, properly ſo called, 

by a deed upon death-bed, or even by a teſtamentary deed, as appears 
from the authorities which have been referred to; yet, he can burden his 
diſponee by any deed, which is a proper declaration of his will, and is au- 
| thoriſed by the terms of the diſpoſition. The diſponer has this power in 
the caſe of a diſpoſition to a ranger; and the heir who accepts of a diſ- 
poſition is in the ſame caſe with a ſtranger, and is equally affected by e- 
very condition, which is an inherent quality of his right. 

This doctrine is laid down by Lord Bankton, III. 4. 48. and it is ſup- 
ported by a variety of deciſions, ſtated in the Dictionary, voce, Death- 
bed ; as 22d June 167c, Douglas contra Douglas; and 8th February 
1706, Bertram contra Weir, where the exerciſe of the faculty on death- 
bed was ſuſtained on this ground, That the heir had accepted and 
« bruicked by the diſpoſition ſo qualified.” 

The purſuer has referred to a deciſion, 25th February 1663, Hepburn 
contra Hepburn, where the contrary doctrine appears to have been a- 
dopted ; but, to this is oppoſed the late deciſion in the caſe of Lord For- 
bes, 12th February 1755, where it was eſtabliſhed by a judgment of the 

houſe 
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houſe of Lords, that reſerved faculties may be properly exerciſed upon 
death-bed. 


Nevertheleſs, © The Lords found, that the diſpoſition in the year 1548, 
« was not revoked by the diſpoſition in the year 1758 ; but ſuſtain- 
ed the reaſons of reduction of the bond for L. 1000 Sterling, as 
« being granted on death-bed. 


| G. F. 
Act. Lockhart, Miller Advocatus. Alt. Montgomery, Sir David Dalrymgpl:. 
Coalſion, Reporter. 
No. VII. March 8. 1765. 


CORPORATION of WRIGHTS of Glaſgow; 
Againſt 


JAMES CROSSE. 
BOROUGH-ROY AL 


Coffin made by a Freeman by the employment of an Unfre 8 
an Undertaker. h acting 


and ſome time dea- 
con of the corporation, was employed by Daniel Miller, an unfree- 
man wright, to make two coffins at different times. 

Miller had the direction of the funerals in both caſes, and provided 
all the articles wanted. In the firſt inſtance, the wood of the coffin was 
got from Miller, and two of his ſervants affiſted Croſſe in making it, at 
his ſhop in the city of Glaſgow. In the ſecond, part of the wood was 
brought from Miller's, and the whole work performed by Croſſe and his 
ſervant. 

Upon a complaint, the magiſtrates condemned Croſſe to a fine of 100 
merks, as guilty of a breach of the excluſive privileges of the corpora- 
tion, by packing and peeling with untreemen. 

Croſſe having ſuſpended, it was pleaded for the chargers, That, as 
Miller was the perſon employed to furnith the coffins, and ſupplied the 
wood tor that purpoſe ; ſo the intervention of Crofſe was no more than a 
colour to enable an unfreeman to work with impunity within the liber- 
ts, 

'1ſvered: Miller might have contraQted with an unfreeman to make 
ty. cu;hn, and then brought it into * ready made; ſo that, to 2 


Ames CRoss E, a freeman wright of Glaſgow 
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* | 
hat he could not employ a freeman to make it, would be to the manifeſt 
hurt of the corporation. 


Indeed, the furniſhing of coffins cannot come under the excluſiy. 
privilege of che corporation of wrights. A wright can only make the 
wooden part; the cutting of the cloth belongs to the taylor- craft; and the 
preparing the nails, ſcrews, and hammers, belongs to the craft of han. 
mermen. A work which requires the intervention of ſo many differen; 
crafts, cannot be peculiar to any one corporation. And, accordingly 
the profeſſion of undertakers has been eſtabliſhed, whoſe province it is to 
take the whole management of funerals, to employ the different craftſ. 


men, and to provide every neceſſary article; but it cannot be ſaid that 
wndertakers are bound to enter with any particular craft. 


The Lords / ſuſpended the letters ſimpliciter. 


Nota. It was objected, in the beginning of the proceedings, that the 
corporation had not produced their ſeals of cauſe ; but this objection was 
paſſed from, it being admitted that the corporation had been long eſta- 


bliſhed and acknowledged as ſuch ; fo that, even without a ſeal of cauſe, 
their privilege would be ſupported by preſcription. 6 
G. F. 

For the Chargers, Lockhart, Coſmo Gordon. 

— — W. Stewart _ Clerk, Pringle, 
No. VIII. March 8. 1765. 

JAMES DENHAM; 
Againſt 


WILLIAM DENHAM. 
HEIR AND EXECUTOR. 


Relief betwixt Heir and Executor. 


Ames DENHAM, joiner in London, diſponed the lands of Birth- 

wood to James Denham his nephew. He alſo diſponed part of his 
perſonal eftate to the ſecond ſon of James, and the reſidue to James 
himſelf, under the burden of his debts and legacies, which were all 
cleared off by James, except a legacy of L. 100 Sterling due to one per- 
ſon, and an annuity of L. 12 Sterling due to another. 


After 


After the uncle's death, James diſponed the lands of Birthwood to his 
eideſt ſon William, with warrandice from his own proper facts and 
deeds; and power to burden them with any ſum not exceeding 16000 

ks. a 
*. exerciſed the faculty, by diſponing the lands, to the extent of 
the 10000 merks, to a truſtee for his wife and younger children, decla- 
ting that the truſtee ſhould be bound, * in the firſt place, to pay all his 
« juſt and lawful debts, which ſhould be owing by him at his death, in 
« {© far as the ſaid William Denham, by his acceptation of the foreſaid 
« diſpoſitions, ſhall not be found liable or obliged to pay the ſame.” 

Upon James the father's death, the queſtion occurred, whether Wil- 
liam, the eldeſt ſon, was intitled to relief out of the 16000 merks, with 
which the lands were burdened, of the legacy of L. 100 and annuity of 
L. 12, which ſtill remained due? 

Pleaded by the truſtee: Nothing can be inferred from the obligation 
to pay ſuch debts as the heir ſhould not be found liable for ; but, that the 
teflator was defirous that juſtice ſhould be done to his creditors, leavin 
the right of mutual relief among his repreſentatives to the direction of 
lar; but, by law, the heir is liable for his father's debts, as having poſ- 
ſeſſed the eſtate pracceptione haereditatis, in virtue of a gratuitous con- 
veyance. 

Nor is the heir intitled to found upon the obligation of warrandice in 
the diſpoſition. So it has been found with regard to debts contracted by 
the father himſelf, 11th December 1679, creditors of Mouſewal contra 
the children. And it muſt hold, a fortiori, in the caſe where the debts, 
being legacies impoſed by James the uncle, can, in no ſenſe, be conſi- 
dered as ariſing from the fact and deed of James the father. 

Anſwered for the heir: Though he is liable to the creditors 
praeceptione haerediatis, that makes no difference in the queſtion between 
him and the chargers, who are no leſs hable for payment of the debts. 
Theſe debts were burdens impoſed by James the uncle, who, when he 
had it in his power to lay them upon the lands of Birthwood, declared 
them to be burdens upon his perſonal eſtate ; and James the father made 
no alteration in that reſpect. 

The diſpoſition of his eſtate would have been eluſory, had the father 
retained the power of burdening it without limitation; the extent, there- 
fore, was {pecified, to which the lands might be burdened ; all farther 
burdens were guarded againſt by the clauſe of warrandice, which ought 
to ſecure even againſt the debts left by James the uncle, as it was the 
fault of the tather that they were not paid ; at any rate, the clauſe of 
warrandice would not have been inſerted, had it not been intended that 


William ſhould receive the eſtate free of any burden beyond the 16000 
merks. ; 


The Lords found, that William Denham is intitled to be relieved of 
the an uit; of L. 12, and the legacy of L. 100 Sterling; and 
* that the xccutry of the deceaſed James Denham is liable, in the 
* firſt place, for the ſaid ſums, and the ſum of 16000 merks liable 
* for the ſaid debts only in the ſecond place; and that William 


Denham 


by OB 
Denham is intitled to retain that ſum to the val 


Bs ue of the ſaid two 
G. F. 
For the Charger, Miller Advocatus, Wight. Alt. Lecthart, Rac. 


EARL of MORTON; 


Againſt 
SOMMERPFILLE. 


POINDING OF UNRIPE CORNS 


Not complete till they are threſhed and meaſured. 


EoRGE SOMMERVILLE being creditor to Alexander Ranken, 2 

ÞF tenant of the Earl of Morton's, in two different ſums, executed 
two poindings of his growing corns upon the 2d and 14th of June 176z, 

The Earl of Morton having brought an action againſt Ranken for 
| His rents 1760, 1761, 1762, and 1763, applied for a ſequeſtration of 
the whole growing corns, which was granted, and executed upon the 
3d of June; and an arreſtment laid by his Lordſhip, in the hands of 
the ſheriff-clerk, on the ſame day. 

Upon the 16th of June, the Earl recovered decree for the rents; and, 
upon Ranken's death, which happened ſoon after, brought an action of 
forthcoming, in which he called his repreſentatives. 

Afterwards, he obtained a warrant from the ſheriff for ſelling the 
corns by auction, which was carried into execution upon the 3oth of 
Auguſt, the corns being actually fold, and the prices paid in to the 
ſheriff-clerk, notwithſtanding a proteſt taken by Sommerville, that theſe 
Reps ſhould not hurt his poinding, or prevent him from aſcertaining the 
quantity, by threſhing and meaſuring the corns when they ſhould be cut 
down. 

In the forthcoming, the ſheriff preferred the Earl of Morton; and 
Sommerville advocated the cauſe. 

Pleaded for Sommerville: To found a ſequeſtration, it is n 
that the ſubject be in court, and affected by different claimants ; but the 
Earl of Morton had uſed no diligence for affecting the growing corns; 
and, therefore, the ſheriff ought not to have ſequeſtrated them, eſpecial» 
ly as the current rent was fully ſecured by the hypothec. 


But, 


E $;*-. 


But, allowing the proceedings to have been regular, the ſeque- 
tration could go no farther than to ſecure the effects from embezzle- 
ment, for the benefit of all parties having intereſt; it could not 
transfer the property, or bar the diligence of creditors. And the arreſt- 
ment, an inchoated diligence, could not compete with a poinding. 

Anſwered for the Earl: Originally, the tenants corns could be taken 
in execution for the debt of the maſter, who ſtill retains his intereſt, ſo 
far as that they are hypothecated for his rent; ſequeſtration is a ſumma- 
ry remedy, intended to enable the maſter to operate his payment, and 
muſt have the effect to exclude all others from uſing diligence. 

Whatever might be the effect of a poinding in competition with an 
arreſtment, no preference can be pleaded on the poindings in the preſent 
caſe. becauſe they were irregular in ſeveral reſpects. 

For, 1 , Poinding could not be executed with effect, after the ſeque- 
tration. 

240, Though it is now eſtabliſhed, that growing corns may be poind- 
ed, yet that is only to be underſtood of corns come to ſuch a degree of 
maturity, as that a judgment may be formed of their value; elſe the two 
iſements would be eluſory, and the debtor expoſed to have effects 
diſpoſed of, fargabove the amount of the debt. 1 

3ti0, The poindings never were completed, the common debtor ha- 
ving died before the corns were cut down ; and conſequently before they 
could be threſhed out or meaſured. | | $66 

And, upon this head, it was obſerved, that poinding is a judicial ſale 
for payment of the debt, in which ſeveral regulations are laid down to 
ſecure againſt the rapacity of creditors : Thus, it is required that the 
s be valued two different times, and by different appretiators : That 
the poinding ſhall not proceed to a greater extent than the amount of 
the debt, at leaſt that the ſurplus be reſtored : That the goods be offer- 
ed back to the debtor at the appriſed value ; and only adjudged to the 
creditor upon his refuſing to take them at that rate. 

But none of theſe regulations can take place in the poinding of grow- 
ing corns, if it ſhall be held to be completed before they are threſhed 
and meaſured. In that view, the ſecond appretiation is no check u 
the firſt ; for no man can form a judgment upon a handful of unripe 
ſtalks carried to the market-place : The meſſenger cannot proportion the 
goods poinded to the debt, becauſe the value cannot be known with any 
degree of certainty ; nor can the debtor redeem at the appriſed value, 
ſince he can neither foreſee the quantity which will be produced, not 
aſcertain the value of it. | 

Hence it follows, that a poinding of growing corns is not complete, 
and conſequently does not transter the property, till after the threſhing 
and meaſurement; and fo the court ſeems to have viewed the matter in 
the caſe, 24th November 1677, Lord Hatton ſupplicant, where, in lay- 
ing dowa the rules to be followed in poindings of this kind, they in 
particular directed the threſhing and meaſuring of the corns as a neceſ- 
fary ſtep; and, in the caſe, November 1688, Skene contra Ld Carlou- 
rie, obſerved by Harcarſe, voce, Poinding, they expreſsly found a 
poinding incomplete, where that ſolemnity had been omitted. 

Gg Since 
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Since then, the property was not transferred while the common debt. 
or lived, the diligence cannot be completed after his death ; and thin 
muſt remain in the ſituation he left them, till titles be made up by the 
heir or by a creditor. | 

Replied for Sommerville: The form uſed in poindings, and which, 
is the ſame in poinding growing corns, as in other caſes, neceſſarily im. 


plies that the property is transferred before the meaſurement is practica. 
ble. The meſſenger offers the ſubject back to the debtor at the appriſed 
value, which would be abſurd, unleſs he had alſo power to transfer the 
property to the creditor. 

The after meaſurement is not de eſſentia of the poinding ; it is neceſ. 
ſary, indeed, for aſcertaining the preciſe quantity; but the property is 
veſted at the beginning, by the ſentence of the meſſenger ; Bankt. IV. 
41. 4.; Forbes, 11th March 1707, Erſkine contra Boſwal. 

Upon theſe principles, the firſt poinder was preferred, though ano. 
ther had got the ſtart of him in threſhing and meaſuring ; 22d Decem- 
ber 1698, Cathcart contra Paton ; June 1727, M*Whirter contra Ha- 
milton. 

It is not a clear point that the debtor could retain the corns upon an 
offer of the debt, at any time previous to the meaſurement; as the cre- 
ditor runs the riſk of the fall of the markets, perhaps he might be found 
intitled to the benefit of their riſe. But, whatever may be in that, there 
is no difficulty in ſuppoſing the property to be transferred, in the ſame 
manner as in an adjudication, during the courſe of the legal, or in a fale 
under reverſion, while the term is unexpired ; indeed, the caſe is pre- 
ciſely ſimilar to a voluntary ſale of growing corns made by a ſample, 
and completed by ſymbolical delivery. 

But, though it ſhould be held that the property is not fully transfer- 
red, till after the meaſurement, ſtill the poinding may be completed by 
that ſolemnity, even after the death of the common debtor. 

An adjudication does not diveſt the debtor till infeftment be taken; 
but an adjudger may infeft himſelf after his debtor's death. An arreſt- 
ment does not carry the ſubject, without a decreet of forthcoming ; yet 
forthcoming may be purſued, after the death of the common debtor. 
An aſſig nation is not effectual without intimation ; but the death of the 
cedent does not preclude the aſſignee from completing his right. 

And there is a material diſtinction between the caſe where there is a 
- perſonal concluſion againſt the debtor, and where no more is in view 
than to affect his ſubjeas. An arreſtment infers nothing perſonal againſt 
the debtor ; and, therefore, forthcoming may be purſued, notwithſtand- 
ing his death. The ſame obſervation may be applied to poindings of 
the ground; and, as the reaſon is the ſame in perſonal poindings, the 
law cannot be different. 

Duplied for the Earl: There is ſome degree of impropriety in the 
meſſenger's offering back the poinded corns to the debtor, before the 
value can be aſcertained, and, indeed, before he is finally divefted of 
the property; but this practice has been adopted by meſſengers from 
the uſage in other poindings, without attending to the meaning of it. 


It 
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ſt is not unreaſonable that a preference ſhould be given to the credi- 
tor who has firſt begun to take the effects of the debtor in execution, 
by having them appretiated while on the ground, if he be not in any 
culpable mora of completing the poinding by meaſurement ; but it does 
not follow that the property is transferred by that preliminary ſtep. 

And there 1s a clear fallacy in the examples which are adduced of ad- 
judications completed by infeftment, arreſtments followed by forthcom- 
ing, and poindings of the ground put in execution after the death of 
the debtor. In theſe caſes, every thing was complete, fo far as reſpecled 
the debtor. In the firſt, the ſale is completed by the decree of adjudica- 
tion; the arreſtment is a completed diligence in ſuo genere; and the 
poinding of the ground, when once obtained, is followed out againſt the 
lands without regard to the proprietor. 


The Lords * advocated the cauſe ; found the ſequeſtration and arreſt= 
ment inept, except in ſo far as concerns the hypothec; repelled 
the objection to the poinding on account of the immaturity of the 
* corns poinded, at the time of the poinding; and found that the 
* ſame was competent in the month of June, and the poinding 
thereby lawfully inchoated. 


Memorials were ordered upon the point how far the poindings could 
be completed after the death of the debtor. | 

The ſubſtance of theſe memorials has been already ſtated ; and, upon 
adviſing them, the Lords * found, that George Sommerville can have no 
preference by his poindings. 

This interlocutor proceeded entirely on the footing, that the poinding 
was only inchoated in June, and that it could not be completed after the 
death of the common debtor. 

G. F. 
Alt. Wigkt. | 
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June 21. 1763. 


Sr THOMAS CORDON; 
Againſt 
 FAMES MURRAT of Broughton. 


: 


WRIT 


Nat bearing in the teſtin mg Clauſe to be ſubſcribed by the Granter.— dub. 
N — his ian Name.—Notorial Docquets. 


TATHANIEL GoRDoN ſerved heir male and of proviſion in ge- 
| neral, to the eſtate of Carleton, with a reference to the clauſes of 
the entail, and diſponed the lands to Alexander his ſon in fee ſimple. 

Alexander Gordon fold the eſtate by minute of ſale to 3 
Murray of Broughton, who led an adjudication, in implement, and allo 
in ſecurity of ſundry debts, on which he was infeft. 

Sir Thomas Gordon of Earlſton, the next ſubſtitute to Alexander, 
purſued a declarator of irritancy, for having it declared that Nathanie 
and Alexander Gordons had irritated their rights for themſelves and their 
deſcendents. 

Com ce was made for James Murray, now of Broughton, who 
pleaded, inter alia, that Nathaniel Gordon had right to the eſtate, inde- 
pendent of the tailzie, by expired adjudications. 
One of the adjudications acquired by Nathaniel Gordon was led by 


George Fullerton of Dreghorn, for the accumulated ſum of L. 2445: 3:4 
Scots. 


The teſting clauſe of ſeveral of the grounds of debt on which this ad- 
judication proceeded, was thus expreſſed: 

© In witneſs whereof thir preſents, written by Alexander Cairns notar 
at the burgh of Galloway, the 24th day of Auguſt 1 669 years, before 
* theſe witneſles.” 

Objefted : There are here no words importing that the deed was ſub- 
ſcribed by the granter. 

Anſwered : Who the granter was, ſufficiently appears from the deed, 
which is ſubſcribed by him. The writer and witneſſes are deſigned, and 
the witneſſes fubſcribe, which is all that the law requires. 


The Lords repelled the objection.“ 


The conveyance of one of the grounds of debt, in the ſame adjudica- 
tion, was ſubſcribed by notaries, with the following docquets : * 
Roy 
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© Tohn Gordon nottar-public, at command of the above named Maz 
« rion Macgarimorie, with he: hand at the pen, affirming ſhe cannot 
« write, be this my ſubſcription. (Signed) JohN GoR DON. Ita eff 
Joannes Calendar notarius publicus, ac co-notarius in praemiſſa requi- 
« ſitus.” 

Objefted: 1. The firft docquet is informal, as neither certifying that 
the notary ſubſcribed for the party, nor that he had a mandate from her 
for that purpoſe. 2. "The /econd docquet is improbative, as not ſubſcri- 
bed. 
Anſwered : 1. There is no particular ſtile required in theſe docquets ; 
and. it is ſufficient, if it appear that the notary authenticated the deed 
at the defire of the party. 2. The docquets of notaries do not require 
to be ſubſcribed. 


* The Lords repelled the objections.“ 


It was farther objected to the ſame conveyance, that, though it is ſub- 
ſcribed by two notaries, there are only three ſubſcribing witneſſes, 


© The Lords ſuſtained this objection, in ſo far as the debt conveyed 
« exceeds the ſum of L. 100 Scots.“ 


The aſſignation by George Fullerton of Dreghorn to Nathaniel Gor- 
don was ſubſcribed, Fullerton of that Ilk, without his Chriſtian name. 

Objected : This is no ſubſcription. - The act 1672, c. 21. requires all, 
except noblemen and bithops, to tubſcribe by their chriſtened names, or 
the initial letters thereof, with their ſirnames; adding, that they may 
« adjeR the deſignations of their lands, prefixing the word of tc ſaid de- 
« fignations.* I his may juſtify the addition of that It, but cannot ju- 
ſtify the want of the Chriſtian name. 

Anjwered: I he ſtatute does not annul ſubſcriptions contrary to its 
directions; but ſubjects the contraveeners to puniſhment by the privy 


council. 


© The Lords repelled the objection.“ 
'G. F: 


AQ. Lockhart, Wa. Stewart, H. Dundas. Alt. Ferguſon, Montgomery, Macgueen, 
Reporter, Coaſſton. ; Clerk, Airtpatrick, = 


No. I. 


SS 


June 26. 1765. 
Sir WILLIAM HAMILTON of Weſt-port ; 


Againſt 


MART DE G ARES, alias BONAMY, and MARY BURTON. 
HAMILTON. 


PACTUM ILLICITUM. 


Bond of Annuity granted to a Woman living in a State of Adultery with 
the Granter, granted to her Daughter. 


IR James Hamilton of Weſt-port granted an heritable bond of an- 

nuity, for L. 40 Sterling, to Mary de Gares, alias Bonamy, of the 
and of Guernſey, the wife of John Bonamy of that iſland. He grant- 
ed a like bond for L. 20 per annum, to increaſe to L. 30, upon the death 
of her mother, to Mary Burton ala: Hamilton, the daughter of Mary 
de Gares, by Sir James himſelf, as was ſuppoſed. 
Upon the death of Sir James, the eftate of Weft-port devolved on his 
nephew by a ſiſter, William Ferrier, ſon of John Ferrier writer in Linlith- 
gow, who aſſumed the name of Sir William Hamilton. 

Actions were brought by Mary de Gares and her daughter for pay- 
ment of their annuities ; and Sir William inſiſted in a reduction, upon 
the ground that the bonds were null, as granted cagſa adulterii, and, 
therefore, ob turpem cuiſam. | 

Anſwered for Mary de Gares: There is no evidence of any turpis 
cauſa ; the bond bears to be granted for good and weighty reaſons, and 
onerous conſiderations. And, allowing it to be true, that Mary de Gares 
lived in adultery with Sir James, it does not follow that the bond was 
granted on that account. It was not given as an inducement to her to 
leave her huſband, for it was granted long after ſhe had left him, and pro- 
bably with a view of putting an end to the connexion. At any rate, the 
rule of the law is clear, © Turpiter facere quod fit meretrix ; non turpiter 
© accipere, cum fit meretrix;* I. 4. F 3. D. de Condit. ob turp. cauf. 
The firſt violation of her chaſtity is an act of turpitude; but, after having 
taken that fatal ſtep, there is no longer any turpitude in her receiving 
the wages of proſtitution, which is now perhaps her only reſource. 

The law is ſtill clearer, in the caſe of a bond of annuity granted to a 
woman in that unhappy ſituation; by placing her in a ſtate of indepen- 
dence, it gives leiſure for reflection and repentance, and puts it in her power 
once more to return to a life of decency and virtue. Inſtead, there- 
fore, of being reprobated, ſuch obligations ought to be favoured by 


the 
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che law; and, accordingly, a bond of this kind was ſuſtained, 
25th June 1642, Roſs contra Robertſon; a deciſion the more 
remarkable, that it was pronounced at fo early a period, when leſs 
indulgence was ſhown to the delicta carnis than may be expected 


now. 

Anſwered for Mary Burton-Hamilton: The ſuppoſed turpis cauſa 
cannot apply to her. The preſumption is, that ſhe was the daughter of 
the huſband of Mary de Gares: Pater eſt quem nuptiae demonſtrant. 
But, ſuppoſing her to be the daughter of Sir James, it not only was not 
unlawful to provide for her, but he was under an obligation to do it. 
See 7th March 1707, Irving contra Skene. 

Replied : It is not denied that Mary de Gares left her huſband, and 
lived in adultery with Sir James. And it will be difficult to aſſign any 
other reaſon for the large proviſions which he made to her and her 
daughter; indeed, the thing is clear from the words of the bond to the 
daughter, where Sir James gives her his own name, at the ſame time that 
he deſigns her as the daughter of Mary de Gares. 

There is no difference between a previous corrupt bargain, and a re- 
ward given ex poft facto; the cauſe is ſtill the ſame. And though, 
where a young woman is ſeduced and robbed of her virginity, ſhe may 
perhaps have action for any gift made to her by the ſeducer, as indeed 
the is intitled to damages at common law; yet, the caſe of a married 
woman living in adultery is different, her guilt being at leaſt equal to 
that of the perſon with whom ſhe lives. 

The quotation from the civil law does not apply, being confined to the 
caſe of a common whore, who is ſuch by profeſſion; and, even in that 
' caſe, it would ſeem, that, though there is no condictio for repetition of 
what is given to a whore, yet ſhe has no action for payment. In pari 
caſu melior eſt conditio poſhdentis. So Perezius lays down the law in his 
commentary upon the title of the Code de condictione ob turp. cauſ. Voet, 
under that title of the Pandects, num. ut. gives a clear opinion that no 
action lies. And, upon theſe principles, a bond, ſimilar to that now in 
queſtion, was found not actionable, either at the inſtance of the mother 
or of the child; 20th July 1622, Weir contra Durham. | 

If this defence would be ſuſtained in favour of the party himſelf, be- 
cauſe his turpitude is no greater than that of the purſuer, much more 

muſt it be available to his heir, who is altogether innocent. 


The Lords found, * that no action can lie upon the bond granted to 
© Mary de Gares, in reſpect it was granted ob turpem cauſam; and 
reduced, aſſoilzied, decerned, and declared accordingly : But 
© repelled the reaſons of reduction and defences againſt the bond 
* granted to Mary Burton-Hamilton, and decerned.' 


G. F. 
AQ. Lay Campbell. Alt. Lockhart, Croſbie. 
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No. XII. June 27. 176 x. 
BUCHANAN; 
Againſt 
DUNCAN. 


. 


Bill of Exchange accepted by two Notaries for the Party, without Wy. 
neſſes. 


N action was brought for payment of a bill for 300 merks, accept. 
ed by two notaries for the party, now decealed, their ſubſcription 
not being atteſted by witneſſes. 

Objefted by the defender: 1½, A bill of exchange cannot be accepted 
by uotaries for the party. 2d, The ſubſcription of notaries can, in no 
caſe, be ſuſtained without witneſſes. 

Anſwered for the purſuer: 1/, A bill, ſigned by a notary for the 
party, was ſuſtained, 28th June 1737, Dinwoodie contra Johnſton. 24, 
From the favour of commerce, bills are exempted from the ſolemnities 
required in other deeds; and, as they may be ſubſcribed by notaries, a 
well as other writings, ſo the ſubſcription of the notary, coming in place 
of the ſubſcription of the party, witneſſes are not required to ſupport a 
bill ſubſcribed by notaries, more than they are required, when the bill is 
ſubſcribed by the party himſelf. | 

Rephed: In the caſe of Dinwoodie, the bill was ſuſtained in reſpe& 
of the acknowledgement of the accepter, who was alive, and did not de- 
ny that he had authoriſed the notary to ſign for him. And a bill of ex- 
change, ſubſcribed by notaries, cannot be ſuſtained, without ſuch an ac- 
knowlcdgement ; for in all deeds ſubſcribed by notaries, the writer and 
witneſſes muſt be inſerted in the deed ; but this cannot be done in bills 

of exchange, which are not excepted from the common rule, either by 
the liatute law, or by any lawyer who has treated of the ſubject. 


The Lords * ſuſtained the objection to the bill in queſtion, that it is 
void as being ſigned only by two notaries, without witneſſes; and, 
© therefore, aſſoilzied the defender, and decerned.” 


G. F. 
AR. Tame: Dundas, Alt. Jabs Dalrymple. Clerk, Res. Reporter, Auchinlech. 


No. XIII. 


No. XIII. June 28. 1765. 


Sir THOMAS BURNET of Ly; 


Againſt 


CEORGE and ALEXANDER BURNET, Elder 
and Tounger of Remnay. 


8.0 VU 0D 81-0: 
What underſtood by the Term Heirs whatſoever ? 


HE eſtate of Leys ſtood deviſed to heirs-male. 

In 1733, Sir Alexander Burnet diſponed the lands of Standingftanes, 
a patt of the eſtate, to George Skene of Skene, for the purpoſe of crea- 
ting a freehold qualification; and, the end having been ſerved, Skene re- 
diſponed to Sir Alexander, his heirs and affignees. 

In 1740, Sir Alexander diſponed his lands and manor-place of Crathes, 
to his only ſon Robert, His herrs and affignees, in fee. | 

In 1746, Sir Alexander, in the view of creating a freehold qualifica- 
tion to his ſon, diſponed the lands of Standingſtanes to him, Hit heirs 
and affignees, reſerving his liferent, and power to ſell or burden; and aſ- 
ſigned him to the unexecuted procuratory in Skene's diſpoſition, on which 
he took infeftment. 

In 17 54, Sir Alexander cancelled the diſpoſition of the lands of Crathes, 


and renounced his reſerved powers over thoſe of Standingſtanes, in fa- 
your of Robert, his heirs and aſſignees whatſoever, 


- 


Upon his father's death, Robert made up titles by ſervice, as heir male 
and of line. | 

In 1759, Sir Robert, in order to give a freehold qualification to Alex- 
ander Burnet, younger of Kemnay, his nephew, diſponed the ſame lands 
of Standingſtanes to him, his heirs, and aſſignees. It was concerted, 
that a backbond ſhould be granted by Kemnay elder, for rediſponing the 
property, to be held of Alexander during his life, for L. : 10: o Scots 
of feu-duty. This back-bond was extended in favour of Sir Robert, and 
his heir ſucceeding to him in his other lands and eſtate ; but it never was 
figned, Sir Robert having died ſoon after the tranſaction. 

However, within ſeven days of his death, he ſigned a mandate to his 
doer to deliver up. the diſpoſition to Kemnay elder, fot behoof of his ſon, 
declaring that, in the event of his death, Alexander ſhould have the be- 
nefit of the diſpoſition, and that, in that event, there is neither re-diſpo- 
© ſition, nor back-bond granted, or to be gtanted.“ 

Iii Upon 
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Upon Sir Robert's death, Sir Thomas Burnet, formerly of Crip 7;. 
how of Leys, the heir-mal?, brought a proceſs for having it f und N. 
Sir Alexander and Sir Robert had neither altered, nor intended to Rn 
the inveſtitures of the lands of Standingſtanes, from heirs male to 5 
of line: That the property of thoſe lands was a truſt in the perſon 2 
Alexander, and that he ought to re-diſpone it, to be held of himſelf du- 
ring his life, for payment of L. 1 : 10: o Scots of feu-duty ; he alſo in- 
ſiſted in a reduction of the mandate ex capite lecti. 

The defenders admitted that no alteration was made by Skene's re- 
diſpoſition; that the mandate was granted on death-bed ; and that 
the property of Standingſtanes was a truſt in Alexander, for behoof of 
Sir Robert and his berrs. 

The queſtion, therefore, came upon the conſtruction of the former 
deeds, who was the heir intitled to the benefit of the truſt, the heir. 
male, or the heir of line ? 

Pleaded for the defenders: 1mo; The diſpolition 1746 had the effeg 
to veſt the lands of Standingſtanes in Sir Robert, deſcendible to his heirs 
of line. : 

It makes no difference that the diſpoſition was intended for giving Sir 
Robert a freehold qualification in the county, or that he was the heir al- 
oqui fucceſſurus ; in either view, a new fee was created; and, whatever 
interpretation may have been given to the term heirs whatſoever in ac- 
ceſſory conveyances, the heir of line is always underſtood in original 
rights. The eſtabliſhed form of altering the deſtination of an eſtate is 
by reſignation for new infeftment, in favour of a different ſeries of 
heirs. ' 

2do, Were intention to be the rule in this queſtion, the tranſaction 

1754 ſhows that Sir Alexander intended that the lands of Standingſtanes 
ſhould deſcend to the heirs of line. The renunciation of Sir Alexander's 
reſerved powers over thoſe lands, came in place of the diipoſition of the 
lands of Crathes, which were plainly meant to go in that channcl. 

ztio, No argument can be founded on the terms of the back-bond, 
which never was ſigned, and conſequently could not alter the inveſtitures 
of the eſtate, though it were allowed to be a proper deed for that pur- 
ſe. Y | 

* to the 1/{> In a diſpoſition to a ſtranger, and his hers 
whatjoever, the heir of line muſt neceſſarily be underſtood, if there be no 
circumſtances by which any other heir can be implied; but, in a diſpo- 
fition to the heir alioqui ſucceſſurus, the term has no fixed determinate 
meaning in law. It is applicable to all different kinds of heirs /ecundum 
fubjeftam materiam, as is evident from a variety of caſes which are to be 
found, Dictionary, Succeſſion, p. 40 1. and from many others, as Edgar, 
3 iſt July 1725, Skene contra Skene ; 7th February 1745, Weir contra 
Steil; 2d March 1756, Farquharſons contra Farquharſon; 12th January 
1757, Maclauchlan contra Campbell. | 5 

No intention of altering the order of ſucceſſion can be inferred from 
a clauſe of that kind thrown into a deed, which was not meant for a ſet- 
tlement of the eſtate, but for a quite different purpoſe. The deed 1746, 


was deſigned for giving Sir Robert a freehold qualification, and cannot 
| have 


( 223) 


have the effe& of thts the ſucceTion, more than the re-diſpoſition by 
Skene, which is adraitted to have no ſuch effect. 

To the 2d: The renunciation 1754, was intended for no other pur- 

e than to provide for an interim aliment for the heir, and could not 
de meant as an alteration of the ſucceſſion. It is far from being clear 
that the diſpoſition 1740, would have carried the lands of Crathes, with 
the manſion-houſe of the family, to the heir of line, while the reſt of 
the eſtate was deviſed to heirs-male. In that view, the deed would have 
been irrational; and, therefore, Sir Alexander muſt have deen preſu- 
med to have intended to tranſmit thoſe lands to the heir of the inveſtitures. 
But, ſuppoſing that deed to have had a contrary effect, Sir Alexander 
may have changed his intention between the 1740 and 1754; fo that 
there is no arguing from the one deed to the other. 

To the 34: The purſuer does not found on the back-bond as an 
alteration of the ſucceſſion ; but only as a circumſtance to ſhow that Sir 
Robert the diſponee did not underſtand, that, by any of the former 
deeds, the lands of Standingſtanes had been ſet into a different channel 
of ſucceſhon from the reſt of the eſtate. 


The Lords © found, that the property of the lands of Standingſtanes 

vas a truſt in the perſon of Alexander Burnet, and that he muſt 
© re-convey it to the purſuer, and his heirs ſucceeding him in the 
* barony of Leys, to be holden of the ſaid Alexander during his 
life, for payment of L. 1: 10: o Scots of feu- duty; - and, after 
his death, to be conſolidated with the ſuperiority, in the perſon of 


the purſuer, and his heirs ſucceeding him in the ſaid barony.” 
G. F. 


Ad. Macqueen, Sir David Dalrymple. Alt. Miller Advocatus, Montgomery. 
Reporter, Kennet. 


November 13. 1765; 
HENRT WALKER; 
Againſt 
SPENCE and CAR R AE. 


If One purchaſing cattle, bona Ke, and felling or ſlaughtering them before 
Action, is liable to the real Owner ? 


to John Spence, to be grazed at a certain ſum for graſs mail. 
n Spence ſold theſe ſheep as his own, partly to William Spence but- 
cher in Maſſelburgh, who paid ready money, and ſlaughtered and ſold 


them 


H Walk Ex, ſtabler in Edinburgh, had ſent a parcel of ſheep 
oh 
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them in the public market; and partly to Carfrae, who likewiſe had Paid 
the price, and diſpoſed of them before any action was commenced, 
Henry Walker brought an action againſt Spence and Carfrae, and 
pleaded, That no man's property can be taken from hit, 
transferred to another, without his conſent, except by legal dil. 
gence, to which he is ſuppoſed to conſent, by contraQting 
obligation on which it proceeds ; and, therefore, it may juſt 
be doubted, though the defenders could plead bona fides in Fu 
putchaſe, if that would protect them from reſtoring the ſheep or their vg. 
Jue to the lawful proprietor. It is certain, if they were til! in their 
ſeſſion, it would be no good defence againſt reſtitution, that they bought 
them bona fide, for rem meam windicare poſſum ubicumque invenian 
Indeed, if they had ſold them to another perſon, bona fide, no action would 
lie againſt them, but againſt the poſſeſſor; but, where the purchaſer has 
ſlaughtered and conſumed the ſheep, the purſuer apprehends, the aQion 
does properly lie againſt him. If a perſon purchaſes corns, and Pays 
the price, bona fide, he is nevertheleſs liable to the landlord, in virtue af 
his right of hypothec ; and, if this holds in a right of hypothec, it 
muſt much more hold in a right of property; for it is impoſſible tha 2 
right of hypothec ſhould have ſtronger effects than a right of pro- 
tv. 
8 * for the defenders: Suppoſing the property of the ſheep 
did actually belong to the purſuer, yet they fall to be affoilzied upon the 
principle laid down by the purſuer, That, if the goods are both bought 
and fold to another bona fide, action lies only againſt the pofleſſor, 
Now, that the defenders were in bona fide to purchaſe theſe ſheep from 
John Spence, is clear from this, that they were in his 
and uſed as his property; for he had diſpoſed of the lambs and 
wool as his own, without any challenge from Walker: Theſe were 
ſuch deliberate acts of property, as left the defenders no reaſon to doubt 
that they were really his own, and that he was intitled to diſpoſe of 
them; and, conſequently, they were in bona fide to purchaſe them; 
nor can it be ſaid, that either of the defenders dolo deſiit poſſidere. Set 
Lord Stair, lib. 1. tit. 7. F 10. and 11.; Lord Bankton, lib. 1. tit. 8. 
$ :1.; and Scot contra Low, 15th June 1704, obſerved by Preſident 
Dalrymple. 


© The Lords found it proven, that the ſheep libelled were ſent by the 
© purſuer to be grazed on the farm of Sauchinſide, poſſeſſed by 

© the deceaſed John Spence as tenant ; arid that the graſs mail wa 
paid by him: Found, that the ſaid ſheep were purchaſed bow 

© fide, by the detenders, from the ſaid John Spence, and the price 

© paid at the time of delivery: Found it not proved, that the 

« defenders were in the knowledge that the property of the ſheep 
dddid belong to the purſuer; and therefore, and in reſpect that the 
© (heep fo bought by the defenders, had been fold or flaughtered 
by them, betore citation in this proceſs, and that it is not provel 
that the detenders, or either of them, were gainers by the tran- 
faction, aſſoilzied the defenders.” 


Act. James Dundas. Alt. Dav. Dalrymple, jun. 


C. B. 


No. XV, 


6228 


No. XV. November 13. 1765. 
MORE and IRVINE; 


Againſt 
STEVEN. 


PACTUM ILLICITUM. 


Action lies at the Inflance of a foreign Merchant, for the Price of 
prohibited goods ſeized on the Paſſage? 


TEVEN, merchant at Newtyle, having commiſſioned a quanti- 

ty of tea, brandy, &c. from More and Irvine merchants at Got- 
tenburgh, to be ſhipped on board the firſt Swediſh veſſel bound to the 
coaſt of Scotland between Ythan and Peterhead, the veſſel was driven, 
by ſtreſs of weather, into the Frith of Forth, where it was ſeized, and 
afterwards condemned in the court of Exchequer ; and, in the trial, 
More and Irvine appeared and claimed the cargo as their property. 

It was pleaded for Steven, in a ſuſpenſion of a charge for payment of 
the price: 10, As this was a bargain entered into by ſubjects of this 
kingdom, for the importation of goods, which the contracters well knew 
were prohibited to be imported, it was pactum illicitum, on which no 
ation ought to lie; and it would be expedient to refuſe action, as that 
would be a means of diſcouraging ſmuggling. 

2do, The conditions of the commiſhon had not been obſerved, as the 
ſhip, inſtead of touching at the part of the coaſt directed, had come into 
the Frith of Forth, where it was ſeized. 

ztio, The chargers, by claiming the cargo as their property, ſhowed 
they did not underſtand the commiſhon to have been properly imple- 
mented. 

Anfwered to the 1/7 defence: Though, by ſpecial ſtatute, the goods 
in queſtion arc, in certain circumſtances, put extra commercium in this 
country, yet they are, jure gentium, of free commerce at Gottenburgh, 
from whence they were commiſſioned. The prohibitory enactments of 
thele ſtatutes can have no force at Gottenburgh, or any place beyond the 
Jurildiction of the Britiſh legiſlature; perſons reſiding in a country ſub- 
ject to different laws, are not preſumed to know or attend to the various 
= enacted in this country for regulating ſuch matters; nor are they 
oblig-d to inquire, whether the purchaſers are to enter the goods or not, 
but, as factors, mult anſwer ſuch commiſhons as are ſent them. 
The diſmiſſion of this action would not have the effect of diſcouraging 

K kk ſmuggling ; 


126 


ſmuggling; it would only change the courſe of the trade, and throw the 
while of it into the hands of foreigners, who would only deal for ready mo- 
ney. See Lord Bankton, v. 1. p. 413. F 16. and 25th November 1723 
Commiſſioners of the cuſtoms contra Moriſon; 27th February 17 57; 
Walker contra Falconer. , 

To the 24: The goods were ſhipped on board a Swediſh ſhip, 
bound to that part of the coaſt of Scotland where they were directed 
to be ſent, though the veſſel was driven, by ſtreſs of weather, into the 
Frith of Forth. Foreign factors, or merchants, are always underſtood 
to have fully implemented their commiſſion, ſo ſoon as they have ſhip. 
ped the goods commiſſioned, agreeably to the directions of their conſti- 
tuents. | 

And, as to the 3d defence: It was obſerved, that it was uſual for the 
foreign merchant to claim the goods in the court of exchequer, in or- 
der, if poſſible, to ſave them from condemnation. - 


The Lords repelled the reaſons of ſuſpenſion ; found the letters or- 
* derly proceeded, and expences due.“ 


c. B 


November 13. 1765. 
ARCHIBALD CAMPBELL; 
Againſt 


JAMES YATES. 


FEA Q QF 


M furniſhing after three Years. 


N an action for the price of a quantity of porter, the defender al- 

lowed decree to go in abſence before the ſheriff. The charge ha- 
ving been ſuſpended, and the furniſhing denied, a proof was led, in 
which two witneſſes deponed to the furniſhing, and that it was ſtated in 
the charger's books accordingly. : 

Pleaded for the ſuſpender: The accompt is preſcribed guoad mo- 
dum probandi, and it is incumbent upon the charger to prove reſting 
owing, by writing or oath. 3 EP, 

Anfavered: The triennial preſcription does not operate p/o jure. It 


only affords an exception, which ought to have been pleaded * 
the 


1 


the ſheriff; or, at leaſt, ſtated in the ſuſpenſion, before the proof was 
taken. 

zdo, The ſuſpender does not plead payment, but denies the delivery, 
a defence inconſiſtent with payment. And, however a proof of reſting 
owing might have been incompetent by parole-evidence, the aelivery 
may be proved in that manner. Accordingly, it has been fo proved, 
and reſting owing muſt be implied from the denial of delivery ; for the 
ſuſpender cannot be allowed to alledge payment of articles, which he 
affirmed were never delivered. | 


© The Lords found the articles ſufficiently proved by the teſtimonies 
© of the witneſſes, referring to the charger's books.“ 


| G. F. 
Act. Lockhart. Alt. Croſbie. = 


No. XVII. November 14. 1765. 
ROBERT IRELAN D; 


Againſt 
ALEXANDER GOP AN.- 


1 nS-FORTTONE 


If the eldeſt Sifter is mtitled to the principal Meſſuage as a Praecipuum ? 
If the younger Siſters are intitled to a Recompenſe ? 


H E lands of Mains of Eaſtwood, containing about 1 50 acres, and 

worth about L. 35 Sterling per annum, having fallen to four heirs- 
portioners, Alexander Govan, as in the right of the eldeſt ſiſter, brought 
an action, for dividing the lands, againſt Robert Ireland, as in the right 
of the other three ſiſters. 

It was argued for the younger ſiſters, on the firſt point, Imo, 
There are here no termi: habiles for the principal meſſuage going to 
the eldeſt ſiſter as a praecipuum; becauſe the manſion-houſe is neither 
a tower nor fortalice, which alone, as carrying along with them an idea 
of honour, are conſidered as indiviſible ; and, therefore, fall to the eldeſt 
ſiſter as a praecipuum. See Craig, lib. 2. dieg. 8. 5 3. ; Stair, lib. 3. 
tit. 5. F11. 3 and M*Kenzie's inſtitute, lib. 3. tit. 8. 5 25. 

2do, Even though ordinary manſion-houſes ſhould fall to the eldeſt as 
a praecipuum, the eſtate ought to be ſuch as to intitle it to a capital meſ- 


ſuage, 


16 
ſuage, and able to afford the expence of keeping it in repair; otherwiſe, 


what was intended as a mark of honour, will be a mark of diſhonour to 
the family, which, it is highly probable, would be the caſe in the preſent 
inſtance, where the eſtate is ſo very ſmall, that the ſhare of the eldeg 
ſiſter is at preſent ſet for L. 28 Scots per annum. 

And, 3tia, The houſe ought to be actually ſubſiſting, and not bate 
walls without a roof, as in the preſent caſe. 

To the 1ff, it was anſwered: That the diſtinction here between houſes 
built in the form of towers and fortalices, and ſuch as are not built in 
that form, is not ſupported by any of the authorities quoted, except 
McKenzie, who, from a miſapprehenſion of Lord Stair, confines the 
right of the eldeſt ſiſter to houſes built in that form; whereas, it is evi. 
dent, that Lord Stair, under the et caetera at the place referred to, com- 
prehends all houſes, in whatever form they are built; as do the other 
writers on our law. See Skene, de verb. ſignif. voce Eneya ; Craig, 

I. ii. dieg. 12. F 7. ; Balf. Practicks, p. 223.; Lord Bankton, l. iii. tit. 5 
$ 85.; and Erſkine, I. iii. tit. 8. § 5. 

To the ſecond: None of our law-books or deciſions make any di- 
ſtinction, whether the eſtate be large or ſmall; it is ſufficient if it has 
been the inheritance of the family; and, in the caſe of Cowies, in 1 707 
the court found the eldeſt heir- portioner intitled to the principal meſ- 
ſuage as a praecipuum, though the eſtate was even ſmaller than here. 

And, to the third: The ruinous condition of the houſe ought to be 
no reaſon for making it an exception from the general rule, as the de- 
cay is in a great meaſure owing to the antiquity of it, and as it was the 
ordinary reſidence of the family, while they lived on the eſtate. 
Plleaded for the younger ſiſters, on the ſecond point, If a recompenſe 

is due? A perfect equality, the moſt rational and equitable rule 
of ſucceſſion, was formerly followed in this, as in moſt other 
countries, till, by the feudal cuſtoms, it was altered in the male 
ſucceſhon, and the eldeſt ſon preferred to the younger : But, though this 
change took place as to males, yet the old rule of ſucceſſion remained 
among females, who are all equally called to the ſucceſſion, without any 
preference to the elder filter over the younger, except in ſuch rights as 
do not admit of a diviſion, or ſuch as are by law conſidered as indiviſible; 
thoſe the law gives to the eldeſt heir-portioner, without any recompenſe; 
for theſe ſhe pays a recompenſe : Thus, titles of honour and dignity fall 
to the eldeſt ſiſter without any recompenſe ; becauſe, ſua natura, they 
do not admit of a diviſion or of a valuation; a ſingle right of ſuperiori- 
ty falls alſo to the eldeſt ſiſter, as being indiviſible, ex lege; but, if it 
yields a yearly profit as a feu-duty, ſhe mult pay a recompenſe for it 
to the younger ſiſters; but there is no neceſſity for the manſion- houſe 
and gardens falling to the eldeſt ſiſter without a recompenſe. They are 
neither ſua natura, nor ex lege, indiviſible, and may eaſily be valued; 
and, therefore, they ought to be divided among the heirs-portioners; or, 
if they ſhall be conſidered as falling to the eldeſt ſiſter, there is ſurely 
no reaſon why ſhe ſhould not pay a recompenſe for them to the other 
heirs-portioners, in order to prelerve that equality among them which is 
the principle by which the female ſucceſſion is regulated. See Reg. 


Maj. 
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Maj, I. ii. c. 27. Y 3. and 4. c. 28. f 1, 2. 3. and 4.; Balfour's PraQ. 

223. Skene, voce, Eneya; Craig, 1. ii. dieg. 8. 6 7.; and the caſe 
Carrober contra Sibbald, 2d December 1669, obſerved by Gosford ; and 
Hathorn contra Gordon, 12th December 1696, obſerved by Fountain- 


J. 9s 

Anſwered : The manſion-houſe may, with great iety, be rec- 
* among the ſubjects that do not admit of 1 dein, a, it would 
be impoſſible to divide a ſmall houſe among a number of heirs-portio- 
ners; neither does it properly admit of a valuation, as it would be next 
to impoſſible to get any two valuators to agree in a value to be put upon 
houſes ; and, therefore, the law has juſtly conſidered the principal meſ- 
ſuage as a ſubject indiviſible, and incapable of being valued, and which 
therefore falls to the eldeſt ſiſter. And, though ſome of our oldeſt wri- 
ters, and more ancient deciſions, lay it down that a recompenſe is due, 
yet our later writers are of a contrary opinion, ſupported by an uniform 
train of deciſions from: the beginning of this century, where, as often as the 
caſe occurred, the court found the eldeſt heir-female intitled to the prin- 
cipal meſſuage, without any recompenſe, See Stair, lib. iii. t. 5.F r1.; 
Erſkine, lib. iii. t. 8. F 5.; and June 10. 1707, Cowies; 1730, Car- 
nock; 1742, Peadies ; and 1750, Gadgirth. 


The Lords found the eldeſt fiſter intitled to the principal meſſuage 
as a praccipuum, without any recompenſe,' 


C. B. 
Ad. Lickbart. Alt. Henry Dundas. 


/ 


No. XVIII. 


November 14. 1765, 
EARL f MARCH); 
Againſt 


LEISHMANS. 


EF 


Tacit Relocation of Temds. 


H E proprietors of Pewlands had right to a ſub-tack of the teinds 
of thoſe lands, for payment of L. 80 Scots. 
The miniſter of Newlands got an additional ſtipend by a decree of 
augmentation, and there was localled, on the lands of Pewlands, 19s. 
11d. of money, and 4 bolls of victual more than the teind-duty paya- 
ble by the ſub-tack, whereof the patron was ordained to relieve the he- 
ritor yearly, during the courſe of the tack, after which the heritor was 
appointed to pay the ſtipend * to the locality. 5 
e 
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The tack expired in 1743; but the Earl of March, the patron, con- 
tinued to pay the ſurplus ſtipend till 1757, when he brought a ation, 
concluding, 1f, for payment of the free teind in time coming; 246, for 
repetition of the ſurplus ſtipend. 

Pleaded for the defenders: They poſſeſſed by tacit relocation, and 
can only be liable for the tack-duty. 

Anſwered : The purſuer inſiſts for the free teind, only from the date 
of the citation, which is equivalent to an inhibition. Tacit relocation is 
founded on the preſumed conſent of the titular, and that is neceſſarily 
excluded by a proceſs for the full teind. 

In lands, warning was introduced for the protection of tenants, that 
they might not be thrown deſtitute by being removed on the term day 
without notice; but no ſuch inconvenience can take place in tacks of 
teinds. Again, the value of teinds is fixed by law at a tenth of the 
produce: In lands, there is no /zgal value for which a tenant can he 
made liable; and yet, even in the cafe of lands, an action for a greater 
duty, in time coming, has been found to interrupt tacit relocation, with. 
out warning; P. Falc. 6th March 1683, M*Brair contra Romes. 

In ſeveral caſes, citation in a proceſs has been found to interrupt tacit 
relocation of teinds, as 19th January 1669, Eart of Athole contra Ro- 
bertfon ; and 28th November 1676, Shiel contra pariſhioners of Preſton- 
hall. Forbes on tithes, holds citation to be equivalent to inhibition, p. 
320. 355. | 

2do, The ſurplus ſtipend, paid by the patron, ſince the expiry of the 
tack, muſt be reſtored as indebite ſolutum, in conſequence of the decer- 
niture of the decree of locality. 

Rephed, on the 1/f point: All our lawyers have agreed that inhibition 
is the proper method of interrupting tacit relocation of teinds ; Stair, Il. 
8.23. and IV. 24. 2.; Mackenzie, II. 10. 19.; Bankton, II. 8. 179; 
Erſkine, II. 10. 21. Ex | . 

Whether an action, concluding, that the heritors ſhould be ordained 

to ſurrender the poſſeſſion, would be competent, it is unneceſſary to in- 
quire. But an action for payment of a higher duty cannot deprive him 
of the poſſeſſion ; on the contrary, it clearly ſuppoſes that the heritor is 
to continue to poſſeſs ; and, ſo long as his. poſſeſſion continues, he can be 
liable in no higher rent than what he agreed to pay ; nothing but a joint 
agreement can ſubje& him to an additional rent. Suppoſe a tenant, at- 
ter the expiry of a leaſe of lands, ſhould notify to the heritor, that he 
is to pay a lower rent in time coming, ftill he would be liable for his o- 
riginal rent, unleſs he gave up the poſſeſſion ; and a like notification by 
the proprietor, would be equally ineffectual to increaſe the rent above 
what had been formerly paid. 
Indeed, the preſent queſtion was expreſsly determined between the 
Earl of Selkirk and Macmorran of Gleſpine, in 1764, where citation 
was found not to be equivalent to inhibition, and the heritor was ſubjed- 
ed to the full teind only from the date of the interlocutor. 

In the caſe of the Earl of Athole againſt Robertſon, uſe of payment 
to the miniſter of the whole teind, was found ſufficient to defend the he- 
ritor from ſecond payment to the titular, till inhibition or citation 1 

| | | ' 


1 


there the heritor did not pretend any right from the titular; and citation 
was deemed a ſufficient intimation of the titular's right. 

The deciſion between Mr George Shiell and his pariſhioners, was in 
che caſe of vicarage teinds, which do not require inhibition, as is laid 
down by Lord Stair, IV. 24. 11. 

Replied, on the 2d point: A perſon poſſeſſing by tacit relocation, 

fſefſes on the ſame conditions as if the tack had been expreſsly renew- 
ed. If, in this caſe, the patron had granted a new tack in terms of the 
former, he muſt have relieved the heritor of the ſurplus teind, which 
he is equally bound to do, by having allowed him to poſſeſs by tacit 
relocation. 


The Lords found, that the citation does not interrupt the tacit relo- 
© cation; but found the defenders liable for the full teind from the 
date of the interlocutor ; and found the Earl intitled to repetition 
of the ſurplus ſtipend from the fame period. 


| G. F. 
Act. lay Campbell. Alt. Macgucen. 


No. XIX. November 14. 1765. 
| JAMES HILL of Inchmichael; 
Againſt 


JAMES HUNTER and FOHN HILL, Tutors te AGNES 


HILL, and MARGARET HUNTER, Widow of CHARLES 
HILL. | 


Whether Perſons, at whoſe Inſtance it is provided by a Marriage-Cuntract 
that Execution ſhall paſs, have a Tutle to inſiſt in an Action, after the 


Death of the Husband, for having the Provifions of the Marriage- 
Contract implemented. | | ao 


N 1757, a contract of marriage was entered into between Charles 
Hill and his father John Hill, tenant in Balrudrie, on the one part, 


and Margaret Hunter and her father James Hunter, on the other 


rt, 

By this contract, James Hunter became bound to pay Charles Hill, 
his heirs, executors, or aſſignees, the ſum of L. 1000 Scots as Margaret 
Hunter's tocher. For the which cauſes, Charles Hill binds and obliges 
* him, his heirs, executors, and intromitters with his goods and gear 
* whatſomever, to ware and employ the ſum of 3000 merks Scots, u 
* good and ſufficient ſecurity for annualrent, to be provided to himſelf 
and the ſaid Margaret Hunter, and longeſt liver of them two, in 


* conjuact 


conjunct fee and liferent, for the ſaid Margaret Hunter her liferent- 
uſe allenarly, and to the child or children to be procreate.! of this mar 


riage in fete; whom failing, to the ſaid Charles Hill, his own neareſt 
heirs, or aſſignees whatſoever in fee, and to take the writs and ſecuti. 
ties of the ſaid 3000 merks, conceived in the terms foreſaid.? 

There are other proviſions made in favours of the bride, in the event 
of her ſurviving her intended huſband ; and it is declared, that the fore. 
ſaid proviſions ſhall be in full ſatisfaction to Margaret Hunter of her 
terce, and third of 'moveables ; and to the children of the marriage, of 
their legitim, and bairns part of gear. 

John Hill, the bridegroom's father, in contemplation cf this 
aſſigned his farm of Balrudrie and ſtocking, in favours of Charles Hill 
his heirs, executors, or aſſignees, in conſideration of which, Charles dif. 
charged his father of every claim, either legal or conventional; and the 
contract concludes with the following clauſe: Aud, laſtly, it is a. 
« preed, of conſent of parties, that all execution neceſſary ihall paſs up= 
© on this preſent contract, at the inſtance of the ſaid James Hunter and 
© Charles Hunter his ſon, and James Hill of Inchmichael, or any of 
© them; and failing of them, at the inſtance of their heirs, or the heirs 
© of any one of them, for ſeeing the proviſions made in fayour of the 
« ſaid Margaret Hunter, and the children of the marriage, implemented, 
© after the form and tenor of this contract in all points.“ 

The marriage was folemnized, and of it there was one child, A 

Charles Hill increaſed his original ſtock, but did not lend out the 
3000 merks in terms of the marrizge-contraQt; and, in 1760, he exe. 
cuted a deed, whereby he diſponed to Margaret Hunter his wite, and 
Agnes Hill his only child, equally betwixt them ; and, failing Agnes 
Hill before majority or marriage, without heirs of her body, to Margaret 
Hunter, her heirs, executors, or aſſignees, his whole means and effeds, 
wath the burden of his debts, and a ſmall annuity to his father and mo- 
ther, and then follows this clauſe: * And further, providing and de- 
« claring hercby, that, in caſe of the death of my ſaid daughter before 
majority or marri:ge, without heirs of her body as ſaid is, and that 
the whole of my means and effects ſhall, in that event, fall and accreſce 
« $5 my ſaid ſpouſe, then, and in that caſe, I hereby burden and oblige 
< her and her forefaids to comtent and pay to my neareſt in kin, at leaſt 
« tofuch of them as my fatd fpoule fhall think proper, L. : 000 Scots, 
at the firit term after the deceaſe of Agnes Hill, with intereſt from the 
term of payment.“ hah 

By the ſame deed, Margaret Hunter, the wife, is burdened with the 
slizzent and education of her daughter, until ſhe attain the age of 18; 
but, in configeration thereof, ſhe 1s appointed to uplift the annualrent of 
her daughter's ſhare of the effects, until ſhe attained the foreſaid age of 
18; and, bran after-clauſe in the deed, Charles Hill nominated as tutors 
ar! curators to his daughter, Margaret Hunter his wife, James Hunter 
his father-in-law, John Hill younger, and James Hill, both in Inch- 
michael, his brothers, Alexander Miller, and Robert Hunter, the huſ- 
bands of his two ſiſters; and declared the major part of them accepting 
to be a quorum. 


G 


Charles 


1233 


Charles Hill died in two days after executing this deed; the ſubjects 
belonging to him at the time of his death were, his pleniſhing, his leaſe, 
and ſtocking of his farm, of which James Hunter the grandfather of 
Agnes Hill, and John Hill her father's brother, two of the tutors no- 
minated, after applying to the other tutors named, but who declined to 
at, took up inventories, and intruſted Margaret Hunter the widow with 
the management of the farm, and ſhe having afterwards married ano- 
ther huſband, the tutors diſpoſed of the farm, and rouped the ſtocking, 
and made a diviſion of the proceeds between the widow and daughter, 
in terms of Charles Hill's ſettlement 1760 ; and afterwards tutorial in- 
ventories were made up. 

James Lill, the immediate elder brother of Charles, and his heir both 
of line and conqueſt, failing the daughter Agnes, took no management as 
tutor in his nicce's affairs, but in character of one of the perſons, at 
whoſe inſtance it was provided execution ſhould paſs upon the marriage- 
contract, after the widow's marriage, brought an action againſt her, li- 
belling upon the marriage- contract, particularly, the clauſe for employing 
the 3000 merks on ſecurity, for behoof of the widow in liferent, and 
children in fee, whom failing, to Charles Hill, his neareſt heirs. or aſ- 
ſignees ; and concluding, that Margaret Hunter ſhould be decerned as in- 
tromitter with Charles Hill's effects, To provide and employ the ſaid 
«ſum of 3000 merks to herlelf in liferent, and to the ſaid Agnes Hill, 
© the only child of the marriage, in fee; whom failing, to the neareſt 
© heirs whatſomever of the ſaid Charles Hill in fee.“ 

This action was brought before the ſheriff of Perth-ſhire ; but, after 
ſome proceedings, was removed into this court by advocation. Marga- 
ret Hunter appeared as a defender. James Hunter and John Hill, the 
two accepting tutors, alſo appeared for their pupil Agnes Hill, and dif- 
claimed the purſuer's proceſs, and concurred with Margaret Hunter in 
her defences, and objected to the title of the purſuer to inſiſt in ſuch an 
action. The cauſe came before Lord Barjarg as Ordinary, who, at firſt, 
ſuſtained the purſuer's title; but afterwards made aviſandum to the 
court, and ordered informations. 

Pleaded for the defenders: The purſuer has no title to inſiſt in this 
action. The intention of providing by a marriage- contract that execu- 
tion ſhall paſs at the inſtance of certain perſons, is, that a huſband may 
be compelled to fulfil his obligations to his wife, while under coverture, 
and a father to his children, while the patria poteſtas ſubſiſts. Were it 

not for this clauſe of execution, a man might neglect to infeft his wife 
in her jointure, and thereby ſuffer his other creditors, though poſterior, 
to obtain a preference over his eſtate, or he might ſquander his ſubſtance 
and leave his children deſtitute, although, by his marriage=contraR, he 
was bound to infeft his wife in a jointure, and grant proviſions to his 
children. An obligation to grant infeftment or proviſions, points out 
a legal remedy, an action of implement; but this is a remedy a wife can- 
not properly uſe againſt her huſband, nor children againſt their father. 
The clauſe of execution points out the proper perſons by whom this 
legal remedy may be made effectual. Perſons, who are the friends of 
both parties, and will not, without neceſſity, inſiſt for explicit imple- 
ment to the prejudice of the huſband, nor permit the obligation to re- 

Mm m 


main 


234) 


main unperformed, to the prejudice of the wife and children; but, on 
the huſband's death, the cauſe ceaſes which rendered ſuch interpoſi- 
tion neceſſary ; the obligation, if not performed by the huſband, remaing 
as a debt upon his repreſentatives ; his wife, and his children, have per- 
Janam flandi. The wife always, the children when of age, may ſue for 
implement in their own name; and, if the children are under age, the 
tutors, curators, or adminiſtrators in law, may ſue in their name. 

By the deed 1760, the purſuer was nominated, with others, as tutor 
to the only child of the marriage; he negleQs the office of tutor, and, 
in character of one of the. truſtees, by that marriage - contract, appears not 
only in oppoſition to Margaret Hunter, the widow of his brother, but 
alſo. in, oppoſition to John Hill, one of the accepting tutors, and to James 
Hunter, the father of Margaret, and grandfather to the child, the other 
accepting tutor, and, alſo a truſtee for the execution of the marriage. 
contract; and inhſts to have that money laid out for the pupil, which is 
already in = hands of the pupil's tutors, legally inveſted. in that office, 


which, the purſuer might have ſhared with them, had he inclined. He 
retends. to act for the infant; but they are the perſons whom the fa. 
, of the infant, and the law, intruſted with that office: If they fail 
in their duty, they may be removed as ſuſpect ; but, while their 
ſubſiſtg, no one has a right to act for their pupil independent of them. 
When a huſhand and father, who is bound to lend out money, in his 
arriage- contract, for behoof of his wife and children, dies prior to bis 
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pupil of a right already veſted in her; for, if the money is lent out, in 
terms of the contract, a ſervice would be neceſſary to veſt the right in 
Agnes Hill. The nomination of perſons in a, marriage- contract, at 
whoſe, inſtance execution may paſs, is determined by the death of the 
huſband and father, and ſuch has been the univerſal underſtanding of the 
nation; for no inſtance will be found of any action carried on by a per- 
ſon, named in a marriage- contract, ſueing for implement againſt the re- 
preſentatives of the huſpand, after his deceaſe. 


„ U 


Anfwered for the purſuer: The defenders, have affected to conſider 
the nomination of perſons in a marriage- contract, at whoſe inſtance exe- 
cution is to paſs, as a device calculated for obtaining juſtice to wives, 
while under coverture, and children /ub patria potefiate; But ſuch no- 
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minations ought not to be viewed in ſo limited a light. Children fub 
patria pote/fate, and wives under coverture, may compell execution of the 
obligations due to them from their parents and huſbands, Curators ad 
lites will be named by the court, who may as effeQtually procure juſtice, 
as a perſon authoriſed by a contract to ſue for execution; and many in- 
ſtances have occurred of ſuch actions; it is not, therefore, neceſſary for ob- 
taining juſtice to wives under coverture, or children ſub poteſlate, that 
ſuch nominations in marriage- contracts ſhould be made. Such nomina- 
tion may be expedient for them, bur is not neceſſary ; and it may be e- 
qually expedient for them in other ſituations. An infant, after the death 
of its father, is in as helpleſs a ſituation as during his life. It is not /h 
patria potęſtate, but is as unable to procure juſtice as if it was. If it 
has no tutors, nothing can be done for it. If it has, in all probability, 
the tutors are of the choice and nomination of the father ; and, there- 
fore, if the father was diſpoſed to fruftrate the proviſions of the marr age- 
contract in favours of his children, no reliance can be had on tutors 
named by him. And no good reaſon can be aſſigned why the 
ſame remedy that had been provided againſt the father, ſhould not 
be eſſectual againſt the tutors named by him, if they ſhould act in 
ſuch a manner as to make it proper to make uſe of that remedy.. There 
is nothing in the words of the marriage-contra@ to limit the powers of 
thoſe authoriſed to ſue for execution to the lifetime of the father only ; 
neither do any principles of law require ſuch limitation; on the contra- 
ry, agreeable to the general rules of law, the powers to put a deed in ex- 
ecution, muſt extend to every caſe where execution is competent. The 
obligation, in the contract of marriage, is not perſonal to Charles Hill 
the huſband, but tranſmits againſt his heirs, executors, and intromitters 
with his effects; therefore, the heirs and ſucceſſors of Charles Hill 
were as much bound by the contract as himſelf, and the obligation as 
valid againſt them after his death, as it was againſt him while alive; and 
that being the caſe, an action for execution muſt be competent after his 
death, as it would be abſurd that the obligation ſhould ſubſiſt without its 
being practicable to force execution of it againſt the heirs, &c. in theſame 
manner as could have been done againſt Charles Hill himſelf while a- 
live. 

The defenders have argued, that, if ſuch action is competent, it can 
only proceed at the inſtance of! the tutors, who are by law inveſted 
with the excluſive right of carrying on actions for behoof of their pupil 
but ſuch argument would reſolve into this: That at no time was an 
action, ſuch as the preſent, competent. A father is as much intitled to 
the adminiliration of the affairs of his child while under age, as a tutor 
is after his death; he, therefore, is intitled to ſue all actions in the name 
of his children, and has as good a claim to an excluſive title, in this re- 
ſpect, as a tutor. Hence, with equal propriety, it might be argued, 
that, during his lifetime, the purſuer could not have inſiſted in fuch 
action as the preſent; yet no attention cauld have been paid to ſuch a 
plea inthe lifetime of the father, being directly in oppoſition to the terms 
of the contract; and, as ſuch action muſt have been competent, during 
the father's life, it muſt now be ſo againſt the intromitters with his ef- 
fects, againſt whom the obligation in the contract mult be effectual. 
| It 
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it has been ſaid, that, if any action was competent at the purſyer 
inſtance, after the death of Charles Hill, it was an action for payment: 
but the terms of the obligation, in the contract of marriage, ſtand % 
direct oppoſition to ſuch an argument. By the contract, Charles Hin 
binds himſelf, his heirs, &c. not to pay a ſum, but ad factum pracftan. 
dum, to ſecure a certain ſum of money in a particular manner, It j, 
admitted, that, during Charles Hill's lifetime, he could have been com. 
pelled to employ that ſum, in terms of the contract; and, as the oblige. 
tion in the contra muſt be effectual againſt his heirs, executors, and 
intromitters with his effects, agreeable to the expreſs words of the 
contract; of conſequence, the preſent action muſt be as competent 2. 
gainſt them, as it would have been againſt Charles Hill himſelf, had he 
been now alive; and, it is clearly for the intereſt of Agnes Hill the pu- 
pil, that the money ſhould be ſecured in terms of the contract, which 
will prevent its being dilapidated or waſted by miſmanagement. 


Ihe Lords ſuſtained the purſuer's title, and found, that the defen- 
ders were bound to lay out the 3000 merks, in terms of the con- 
tract of marriage.“ 


And adhered on adviſing a reclaiming petition, with anſwers. 


A. E. 
For the purſuer, Andrew Croibie, and William M. Kenzie. 
For the defenders, James Montgomery, and David Dalrymple, jun. 
No. XX. November 20. 1765 
| STMO N; 
Againſt 


MACDONAL D. 
PRESUMPTION. 


Rights taken in Name of Children. 


AMes MACDONALD of Kineton, granted an obligation to John 

Symon, in theſe words: * I hereby oblige myſelf to diſpone tuo 

© 0x-gates of the weſt ſide of Micraſs to your ſon, when you ſhall think |} 
« fit, or to pay him 1800 merks, as to me ſhall ſeem proper. 

The ſon was minor at the time; and, before his majority, the father 

gave a diſcharge of the obligation, bearing that the 1800 merks had 

been paid to himſelf and his creditors. 


Is 
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In an action brought by the ſon, The Lords found, that the father's 
« diſcharge, bearing payment of the ſaid price to himſelf, and his law- 
ful creditors, is a ſufficient document of payment.“ 


| G. F. 
Act. Crosbie. Alt. Hay Campbell. 


No. XXI. December 5. 1765. 
HENDERSON; 


Againſt 
MURR4T. 
r 


Miffeve Letters not holograph, and wanting Witneſſes. 


ON HENDERSON and Robert Cowan interpoſed their credit for 
Samuel Cowaa by accepting bills, for an arrear of rent which he owed, 
in conſequence of a miſſive letter from Adam Murray, whereby he be- 
came bound to join with them conjunQly in granting bills, or paying 


the money. 


Murray acknowledged his ſubſeriptiom; but pleaded that the miſſive 
was not obligatory, as not in re mercatoria; and neither holograph, 
nor ſigned before witneſſes. 


© The Lords repelled the deferice.? 


AQ. Armfireng. 


Nun No. XXII. 


December 7. 1765, 
BRITISH LINEN G; 


Againſt 
CLERKSON. 


JUDICIO SISTI ET JUDICA- 
OLVI. 


Pon an oath de meditatione fugae, the admiral granted warrant 
for incarcerating a perſon ſaid to be debtor in a debt merely mer- 

cautile, till he ſhould find caution judicio ſiſti et judicatum ſolvi. 

A ſuſpenſion having been offered, the Lords paſſed the bill as to the 

caution gudicatum folyi ; but refuſed it as to the caution judicio fiſt, 


G. F. 
For the Chargers, Lockhart Alt. | Reporter, Ellieck. 


No. XXII. December 10. 1765. 


JOHN BRUCE and Q; 
Againſt 
DAPFVID BEAT. 


INSTITOR. —PRESCRIPTION. 


Conflituent liable for the Debts of the Inflitor.—Preſcription of Ac- 
counts. 


Onn LEE was proprietor of the leaſe of the unlicenſed theatre in 
Edinburgh, called the Concert-hall, and of the wardrobe and ma- 
chinery belonging to it. 
In 1754, being diſtreſſed by his creditors, he aſſigned his right to 
Lord Elibank, and others, who granted to him full power and commiſ- 
© fion to vary the ſaid houſe, cloaths, and ſcenes at pleaſure ; declaring us 


* and the premiſes nowiſe liable for any debts the ſaid John Lee may 


contract in carrying on the entertainments of the ſaid houſe.” There 


was 
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was alſo a clauſe declaring the commiſſion to be during pleaſure, and 
obliging Mr Lee to make the ſcenes, cloaths, &c. forthcoming. 

Mr Lee continued to act as manager till 1756, when he was dif- 

iſſed. 

Ty 1758, the gentlemen transferred the leaſe of the concert-hall, with 
its pertinents, to James Callendar and David Beat, under an obligation 
to relieve them of all claims againſt the concert-hall, on account of a- 
« ny thing done or contracted by John Lee as their manager, from the 
time of his aſſignation to them, till he was turned out of the m 
6 nagement. f | 

John Bruce was creditor in three accounts of printing for the concert- 
hall, in 1755 and 1756. For the firſt of theſe accounts, Mr Lee grant- 
ed his bill in 1755, and atteſted it as juſt, after the lapſe of the trien- 
nia] preſcription. The other accounts bore atteſtations without date; 
and deeree was recovered againſt Lee for the whole in 1758. 

An action was brought for payment of thoſe accounts againſt David 
Beat, as coming in place of the gentlemen proprietors of the leaſe, in 
conſequence of the above obligation; and the debate reſolved into two 
points: Imo, Whether thoſe gentlemen were liable for the debts con- 
tracted by Lee? 2do, Whether or not the accounts were preſcribed ? 

Pleaded tor the defender, on the 1/f-point : The gentlemen interpo- 
{ed from motives of public ſpirit; and, without any view of gain, they 
gave the full uſe of the houſe, and of the profits thereof, to Mr Lee, 
burdened only with the price which they had paid, and certain annuities 
to which it was ſubje& before their purchaſe. 
ln theſe circumſtances, the clauſe declaring that they ſhould not be 

liable for Lee's debts, was ſuperfluous ; there were no termi: habiles 
for ſubjecting them: But, though Lee ſhould be conſidered as an inſfitor, 
the rule of law is, conditio pracpofitions ſervanda et, l. 11. 5. D. de 

it. act, ** 2 | | 
* for the purſuer: It is clear, from the commiſſion granted to 
Lee, and was univerſally underſtood at the time, that the gentlemen 
had become purchaſers of the concert-hall, and its pertinents. It like- 


wiſe appears from the commiſſion, that Lee was an inſtitor or manager 
employed by them ; and they are liable for his debts, even upon the ſup- 


polition that the purſuer had conſidered him in a different light, and 
looked upon him as their lellee. 


In that view of the caſe, the purſuer contracted in the faith that he 
was proprietor of the leaſe, ſcenes, decorations, and other moveables, of 


which he ſaw him in poſſeſſion. Suppoſe the purſuer had poinded thoſe 


moveables, that the gentlemen had claimed them as their property ; they 
might indeed have reclaimed the goods, but it could only have been by 
acknowledging that Lee was their inſtitor; and that acknowledgement 
muſt have ſubjected them to the debts contracted in the courſe of the 
employment. 

And the caſe is equally clear upon the ſuppoſition, that the purſuer 
knew that Lee acted as manager for the proprietors, it being an eſta- 
bliſhed point in law, that the conſtituent is liable for the deeds of the in- 
ſtitor; 1. 3. 4. I. 5. pr. F 1. D. de Inflit. Af. 

Nor can the defender avail himſelf of the clauſe in the commiſſion, as 
ſecuring the proprietors againſt Lee's debts. Had Lee fold the furniture 
of the concert-hall, ſet up merchant, and broke, the gentlemen would 


nor 
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not have been liable for ſuch debts as he might have contracted in 1 
ſineſs foreign to the couditis pracpofitionis. This is all that is meant 

the text referred to; not that parties can be affected by private clay,” 
2 deed which they had no acceſs to know. On the contrary, if the "hy 
ployer intended that his inſtitor ſhould act, not on the general principle 
of law, but on any peeullar fodting, it was neceſſary proſcribere pala, 
to publiſh thoſe conditions, in order to put parties on their guatd; ang 
fo the law is laid down I. 11. 6 2. 3. 4 D. de Inflit. Act. 
This is perfeQly analogous to our law; a wife is held to be + 
fa negotiis domeſlicts, and, whatever private agreement may have taken 
place to the contrary, the huſband will be liable for her deeds, uuleſz he 
has uſed an inhibition; a ſpecies of the proſcriptio palam. 
| Pleaded for the purſuer, on the 2d point: The triennial preſcripigh 
is, properly. ſpeaking, no more than a pragſumptio juris of Payment, 
which may be taken off by the oath or writing of the party: As the og 
would be probative at Whatever time it was emitted, there is no reaſon 
why the mean of proof by writing ſhould be reſtricted to the thres 
youre ; and there is no foundation in the at&t of parliament for reſtrifting 
t. | 

Though, therefore, the atteſtations ſhould be ſuppoſed to have been 

ted after the three years, the debt will be ſaved from preſcription, 

ut, independent of them, the decree 1758 muſt be ſufficient, being: 
document taken - againſt the inſtitor upon his being removed from thy 
management, which will be effectual againſt his conſtituents. 
ed for the defender, on the 2d point: It is immaterial, whe. 
ther the atteſtations were granted within the three years or afterward, 
The act of parliament 1679, c. 85. declares, that, after the three year, 
© the creditour fall have na action, except he outher priefe be writ, of be 
E-aith of his partie. But, in this cafe, there is no fuch proof. The 
party is he for whoſe behoof the furniſhing was made, or he who is 
purſued for it. And, though an inſtitor or ſervant might be a good w- 
2607 againft his employer, he cannot ſubject him by an oath upon refs 
rence, or an atteſtation in writing, (Edg. 1 1th Feb. 1724, Guthrie cox: 
tra Marquis of Annandale) ; eſpecially, if, as in this caſe, it be given 
after he is diſmiſſed from the ſervice. 

Upon the ſame principles, a decree againſt the inſtitor cannot inter- 
rupt the preſcription in favour of the maſter. Indeed, here, the decree 
was taken againſt Lee himielf as the proper debtor, and not as having 
contracted as manager for others. 


© The Lords repelled the defence, that the defender is not liable for 
the accompts purſued for; but ſuſtained the defence of the trien- 
« nial preſcription.” 


J AR, Leckbart, Credhic. | Alt, Rac: 


G. F. 


No. XXIV. 
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December 11. 1765. 
ROBERT CARAT; 
Againſt 


WILLIAM EARL of SUTHERLAND. 


A” T8 8-1-8301 


here no time is ſpecified. 


TN 1749, William then Earl of Sutherland granted a tack to Alexander 

Gray of the lands of Milnclaran for 19 years, or the lifetime of 
© the ſaid Alexande Gray, and of Robert Gray his brother, optional to 
© the ſaid Alexander Gray, after the term of Whitſunday next, or the 
« firſt ten of Whitſunday thereafter.” 

Alezaader Gray poſſeſſed the lands, without making his option, for 
14 years, when he ſignified his deſire of having the tack granted for the 
two lives. | | 

Robert Sray, having adjudged his brother's intereſt, brought an ac- 
tion for obtaining a tack in theſe terms. 

Pleaded for the defender: It could never be the intention of the 
granter of tae tack, to give 19 years firſt, and two lives thereafter. 
The obligation was alternative, and by poſſeſſing for three fourths of 
the ſpace, the tenant muſt be held to have made his option of the 19 
years certain. 

Anſwered: No time was limited for making the option, and it was 
incumbent on the proprietor to inſiſt to have the option declared. 


The Lords found, that the purſuer is intitled to the benefit of the op- 
© tion.” . 


| G. F. 
Act. Burnet. Alt. Wm. Me Kenzie. 


' Ooo No. XXV. 
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No. XXV. December 11. 1765. 


LIZ ABETH GILMOUR, Reid of the D 
JAMES FUSTICE of Juſtice- ball; of the Deceaſed My 


Againſt 


The Honourable FOHN ARBUTHNOTE. 
Truft. 


R James Juſtice, in 1747, granted a bond to Mr James Arbuth- 

note merchant in Edinburgh for L. 100 Sterling ; and, as a far. 

ther or collateral ſecurity for the ſum in the bond, Mr Juſtice conveyed 

to Mr Arbuthnote an adjudication againſt the eſtate of Stanhope for 
L. 1000 Scots principal, and conſiderable bygone annualrents. 

Some time after this tranſaQtion, Mr Juſtice's affairs being in diſorder, 
he named certain truſtees, who took the management of his ſubjects; and, 
from theſe truſtees, Mr Arbuthnote received payment of his debt of 
L. 100, contained in Mr Juſftice's bond. | 1 

Mr James Arbuthnote having died without reconveying the adjudica- 
tion on the eſtate of Stanhope to Mr Juſtice, an action was raiſed by 
Mr Juſtice againſt Robert Arbuthnote, the heir of James, concluding 
that the right which ſtood in Mr Arbuthnote's perſon to that debt ſhould 
be reduced; and that Robert, as heir to James, ſhould be obliged to de- 
nude thereof in favours of Mr Juſtice, the debt, for ſecurity of which 
it was conveyed, being e/zunde ſatisfied and paid. 

Before any judgment was given in this action, both Mr Juſtice and 
Mr Robert Arbuthnote died. But Elizabeth Gilmour the widow and 
executrix of Mr Juſtice, having wakened the proceſs, and transferred the 

ſame againſt the Honourable John Arbuthnote, the heir of Robert and 
James Arbuthnotes, the Lord Ordinary, before whom the action came, al- 
lowed a proof, before anſwer, of all facts and circumſtances for ſupporting 
the libel, and afterwards pronounced this interlocutor: The Lord Or- 
dinary, having adviſed this proceſs, proof adduced by the purſuer, and 
« writs produced, finds it proven, that the conveyance of the debt in 
* queſtion, and diligence thereon, againſt the eſtate of Stanhope, was 
only granted as an additional or collateral ſecurity for payment of the 
© ſum of L. 100 Sterling, and annualrents thereof, due by the bond li- 
© belled on, granted by the deceaſed Mr James Juſtice: Finds it like- 
« rviſe proven, that the ſaid James Arbuthnote was thereafter aſſumed into 
the benefit of the truſt- right, executed by the ſaid Mr James Juſtice 
© for behoof of his creditors, in conſequence of which, he and his repre- 
« ſentatives received payment of the debt contained in the ſaid bond; 


and, therefore, finds the repreſentatives of the ſaid Mr James * 
3 7 © have 


1 


« have the only good and undoubted right to the decreet of adjudication, 
« deduced for the foreſaid debt upon the eſtate of Stanhope, and lands, 
« and ſums of money therein contained: Ordains the defender, Mr 
« John Arbuthnote, and his father for his intereit, to make up and e- 
« Rabliſh a proper right thereto, in his perſon, as repreſenting the de- 
« ceaſed Robert and James Arbuthnotes, and habily to convey and make 
over the ſame to the ſaid Mr James Juſtice's repreſentatives, they always 
« compleating their titles to the ſaid debt and diligence betore extracting z 
and reduces, decerns, and declares accordingly.” And, to this inter- 
locutor, the Lord Ordinary adhered, with the variation of finding, that 
the purſuer muſt be at the expence of making up titles, in the defen- 
der's perſon, to the debt in queſtion. 

Mr Arbuthnnte reclaimed to the court, and contended, that, as the 
proof was allowed by the Lord Ordinary before anſwer, all objections to 
the competency of a proof by witnetles, in this caſe, was entire. It was 
acknowledged that the purſuer had brought pretty ſatisfactory proof that 
this was a truſt; but it was pleaded, that, in point of law, a truſt could 
not be proved by parole-evidence, the act of parliament 1696, cap. 25. 
having altered our former practice as to truſts, as, by that act, it is ſtatute 
and ordained, * That no action of declarator of truſt ſhall be ſuſtained as 
© to any deed of truſt made for hereafter, except upon a declaration or 
© backbond of truſt, lawfully ſubſcribed by the perſon alledged to be the 
« truſtee, and againſt whorn, or his heirs, or aſſignees, the declarator 
© ſhall be intented, or unleſs the ſame be referred to the oath of party ſim- 
© pliciter.” And, as there was here no backbond, or declaration of truſt 
ſubſcribed by James Arbuthnote, and as Mr Arbuthnote was now dead, 
ſo that a proof, by his oath, could not be had; therefore, the action muſt 
fall; and, in ſupport of this plea, the purſuer referred to the deciſion in 
the caſe of Watſon contra Forreſter, gth December 1707, collected by 
Lord Fountainhall. | | 

Anſwered for Mr Juſtice : There is, in this caſe, ſufficient evidence to 
ſhow that the debt of L. 100, contracted by Mr Juſtice to James Ar- 
buthnote, by his bond in 1747, was wholly paid up; and likewiſe, that 
the aſſignation to the debt on the eſtate of Stanhope, in favour of James 
Arbuthnote, was granted only as a collateral ſecurity for payment of ſaid 
debt of L. 100, contained in Mr Juſtice's bond. And, as theſe facts are 
inſtructed, it would be contrary to material juſtice to deprive Mr Juſtice's 
repreſentatives of this debt upon any nicety or peculiarity of the law. 
The act of parliament 1696 does not apply, as the preſent action ought 
not to be conſidered as a declarator of truſt, but as a declarator of extinc- 
tion of the debt due by Mr Juſtice, and a reduction of the conveyance 
to Mr Arbuthnote, on account that the purpole for which it was granted 
did not now exiſt. 


© The Lords adhered,? 


A. E. 
For Elizabeth Gilmour, Alexander Wight. For John Arbuthnote, 7o. Douglas. 


No. XXVI. 
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No. XXVI. December 12. 156g, 
WATSONS; 
Againſt 


WATSONS. 


AN VV AL LE RE NI 


How far due vy Executors ? 


Ru ! Warsonx merchant in Edinburgh, having been married 
three times, made proviſions i in favour of the — 2 of the dif- 


ferent marriages. 


Upon his death, in 1757, Mary Mearns, his third wife, confirmed ex- 
ecutor to him; and, an action having been brought by the children of 


the firſt marriage, for their proviſions, called all parties having intereſt, 


in a multiple-poinding; and a new multiple-poinding was brought 
by her daughters, after her death. 


The claims of the children of the firſt marriage were ſuſtained, by an 
interlocutor of gth Auguſt 1763. After this, a good deal of litigation 


enſued, as to the queſtion, How far intereſt could be claimed from the 
executors? 


The Lords found the executors not liable for the intereſt of the ſub- 
« ject confirmed, in ſo far as that ſubject did not bear intereſt at the 
8 Ss of the teſtator's death ; but found them liable for the intereſt 
© of the ſums bearing intereſt from the term after the teſtator's _ 
death; and found them liable in the expences of proceſs, from the 
* interlocutor dated gth Auguſt 1763. 


G. F. 


Act. Patriot Murray. Alt. David Graeme. 
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No. XXVII. December 14. 176 5. 
WILLIAM BAIRD, Merchant in Glaſgow; 
Againſt 


FOHN PAGAN andothers, Merchants there. 


Goods purchaſed for a particular Purpoſe, through latent InſuſFciency, 
not anſwering the Purpoſe for which they were bought—the Pur- 
chaſer reheved from Prace. 


N 1762, John Pagan and others, purchaſed from William Baird a 

large quantity of ſtrong ale, in order to be exported to the Weſt Indies; 
but the ale not being properly prepared for the heat of that climate, great 

of it was ſpoiled and loſt ; on which account, Pagan and the other 

purchaſers refuſed to pay the price. Baird brought an action againſt 
them for payment; in defence of which, it was 

Pleaded for Pagan and the other defenders: I hat, when ale is to 
be exported to hot climates, it muſt be prepared with great attention; 
it muſt be kept a long time in the caſk before it is bottled, in order that 
the fermentation may be entirely gone ; and it muſt be corked with the 
beſt corks, and properly packed; for all which, the purchaſer muſt re- 
ly on the brewer from whom he buys; and, as it is impoſſible for him to 
know what time the ale has been in caſk before bottling, it is underſtood 
that the brewer, who ſells ale for exportation, ſhall furniſh it of ſuch 
quality, and pack it in ſuch a manner, as will ſtand the climate to which 
it is to be ſent: That, in this purchaſe, the price was conſiderably 
higher than would have been given for ale for home conſumpt ; yet, 
that furniſhed was not of proper quality for exportation, or properly 
corked and packed; and, as it was purchaſed on purpoſe to be exported, 
of conſequence, the {eller was bound to deliver ale fit for exportation; 
and not having done ſo, the purchaſer cannot be liable for the price. 
Anebered for Baird: The ale was ſufficient when he fold it; the 
uſual care and attention was paid to bottling and packing it: That he | 
undertcok no riſque, and could not, therefore, be anſwerable for any 
accidents that might occur, or inſufficiency that might ariſe from tranſ- 
porting the ale to a foreign market: That ale, in the Weſt Indies, ſells for 
an extravagant price, which ſhows, that exporting it is attended with 
conſiderable riſque; and, as the purchaſer has the profits, ſo he muſt 
run the riſque; there is no certain rules fixed for managing ale for ex- 
portation; every brewer follows the method he judges beſt. 


P p p The 


( as 


The Lords found the purſuer, the ſeller, in reſpect the ale libelleg 
* was bought for exportation, is obli ged to uphold the lame 10 


g 
© have beth Aifficient and fit to be exported to the markets ; 
* merica and the Weſt Indies.” 155 N 


A reclaiming petition for Baird was refuſed, without anſwers. 


A. E. 


For Baird, Jamer Montgomery and Joſeph Williamſon. For Pagan, 7o. Dalrymple, | 


No. XXVIII. January 14. 1766, 
CAMPBELL of Ederline; 


* 


Againſt 
ISABEL MANZ TI. 


P 1 4&4 


Plehids taten to the Father in Liferent, thereafter to the ſon in Liferay, 
44% Bis Heirs-mdle ; wwhoth failing, the Father”s heirs in fee. 


Fit, CAMPBELL of Dunſtaffnage, in the contract of marriage of 

Angus Campbell, his ſon, became bound * to provide his lands 
and eftate of Dunſtaffnage in favour of himſelf in liferent, and, after 
« his deceaſe, to and in favour of the ſaid Angus Campbell, his ſon, in 
« \iferetit; and the fee of the ſame, after both their deceaſes, to the 
«< heirs-male of the ſaid Angus Campbell his body, of that or any ſub- 
« ſequent marriage; which failing, to the ſaid Neil his heirs-male, ac- 
« corditig to the rules of ſucceſſion, eſtabliſhed by his rights and infeft- 
ments thereof. 

In an action for reducing certain proviſions, granted by Neil Camp- 
bell, as contrary to the terms of this contract, brought in name of a 
truſtee for Angus, it was admitted, that, had the eſtate been taken to the 
father in liferent, and to the ſon in fee, the father muſt have been held 
to be diveſted of the fee, in terms of the deciſions quoted in the Dic- 
tonary, v. Fiar; but it was contended, that, as only a right of liferent 
was provided to the ſon, fo, leſt the fee ſhould be in pendent, it of ne- 
ceſſity ſubſiſted in the father. : 


© The Lords found, that the fee was in the father, and, after his death, 
© in the ſon.” 


G. F. 
AQ. Ro. Campbell. Alt. Montgomery. Reporter, Pitfour. 


No. XXIX. 
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No. XXIX. | January 17. 1766. 
ALEXANDER MACADAMN; 
Againſt 
ALEXANDER EARL of CALLOWATY. 


COMPETENT 


4fion of Mails and Duties, if competent to ſet afide the Right of a Perſon 
in immemorial Poſſeſſion, and producing a Seiſme? 


N 1678, Alexander, then Earl of Galloway, granted an obligation 
to Henry Dun, binding himſelf to denude, in his favour, of a Piece 
of land called Belſcroft, upon payment of L. 400 Scots. 

In 1763, John Macadam, the great grandſon of Henry Dun, grant- 
ed bond to Alexander Macadam his ſon, who led an adjudication againſt 
him, as charged to enter heir in thoſe lands to Henry Dun; and, upon 
that title, purſued an action of mails and duties againſt the tenants. 
Compearance was made for the Earl of Galloway, who produced a 
ſeiſine in the lands of Belſcroft, in 1684, proceeding on the precept of 
Henry Dun; and contended, that, as he and his predeceſſors had poſſeſſed 
the lands immemorially, the proceſs was incompetent, till his titles 
ſhould be reduced in a proper action. 

Anſwered for the purſuer: The adjudication is a ſufficient title a- 
gainſt the tenants, Stair IV. 22. 7. I hey are the only defenders called. 
The compearance of the Earl, indeed, produces a competition, but it is 
a rule of law, that all competitions imply mutual reductions. Nor is 
the purſuer under any neceiſity of inſtructing the right of the predeceſ- 
for, to whom his father was charged to enter. 'The only title produced 
by the Earl, is a ſeiſine upon the precept of that very predeceſſor, whoſe 
right he cannot object to, without cutting the branch upon which he 
himſelf ſtands. 

Had he produced a diſpoſition, indeed, from Henry Dun, he muſt 
have been preferred to the mails and duties; but he produces no more 
than a ſeiſine; and a ſeiſine, without its warrant, cannot avail in a com- 
petition of real rights; Stair II. 3. 19. 

Replied : Upon the footing of the infeftment 1684, the Earl has the 
benefit of a poſſeſſory judgment, for which purpoſe, the production of 
a ſeiſine is ſufficient; Stair, IV. 26. 3. and 4.; Bankton, II. 1. 33. p. 
512. and IV. 24. 49.; Erſkine, IV. 1. 25. And it makes no difference 


that the ſummons was exccuted againſt the tenants only. Still the Earl 
was intiiled to coinpear for his intereſt, 


When 


( 248 ) 


When a proceſs of reduction is brought, it will be time to conſider 
whether the perſonal faculty of redemption granted to Heary Dun de 
not loſt by preſcription. 


* The Lords ſuſtained the defences, and affoilzied from the proceg 
mails and duties, reſerving to the purſuer to inſiſt in a reduction 
© of 1 defender's rights, and to the defender his defences, as 20 
© cords,? 


of 


G. F. 
Ad. Macqueen, Crosbie. Alt. Lockhart. 
No, XXX. January 21. 1766, 
JOHN BARR, and others; 
Againſt 


JAMES CARR and others. 


PACTUM ILLICITUM. 


Combination for raiſing the Rate of Wages. 


Y ER TAIN journeymen weavers of Paiſley framed a contract of co- 
partnery, bearing to be for carrying on a joint trade of manufac- 
turing and ſelling ſilk and linen goods, and containing the following ar- 
ticles: That the number of partners ſhould not be leſs than 
600 ; that the affairs of the company ſhould be managed by a praeſes, 
and 19 directors annually choſen, and other officers ; that each partner 
ſhould pay 2 ſhillings at the commencement of the company, and a ſmall 
monthly ſum during its continuance, which was declared to be for 12 
years, from 8th May 1764 ; that no dividend of the profits ſhould be 
made till the lapſe of that period ; that, upon calling a general meeting of 
the company, the rate of wages might be fixed, under which no member 
ſhould be at liberty to work; that the ſhares ſhould be transferable un- 
der certain regulations; that the directors ſhould be at liberty to admit 
any number of additional partners upon certain conditions, 
ln the ſpace of a few days, the contract was ſigned by more than 600 
rſons; and the co-partnery commenced under the denomination of 
the Univerſal Trading Company of Paiſley. 

At length ſome of the members refuſed to pay up their contributions, 
and being charged upon the contract, inſiſted in a reduction of it, as be- 
ing no other than a combination of manufacturers to raiſe their wages; 
and, therefore, illegal both at common law and by ſtatute. 

Pleaded for the company: The inſtitution was deſigned for the 
laudable purpoſe of carrying on a joint trade with the ſavings 2 = 
| | In ) 


( 249 ) 


jnduſtry, which ſeparately could not be turned to account by the indivi- 
dual members; and there 1s no law in Scotland which reſtricts the num- 
ber of partners in a trading company. 

It was not for the general intereſt of the company to increaſe the rate 
of wages; becauſe, though part of the members were journeymen 
weavers, many of them were of different profeſſions, ſome of them ma- 
nufacturers, who had occaſion to employ journeymen. And it was not in 
their power to do it, becauſe the dealings of the company were not ex- 
tenſive enough to enable them to employ any conſiderable number of 
journeymen, nor their ſtock large enough to maintain them without 
working, ſhould they be refuſed employment from the other manufactu- 
rers. y 

Anſwered : The number of partners, already above 600, and which 
may be increaſed to thouſands ; the employment of the partners, almoſt 
all of them journeymen weavers, though a few perhaps may be 
maſters of a loom or two, which they let out for hire; and the trifling 
amount of their contributions, are ſo many proofs, that the co-partnery 
could not be intended for carrying on a trade, or meant for any other 
purpoſe, than as a cover to an illegal combination for increaſing the rate 
of wages. Indeed, by an expreſs clauſe of the contract, the partners 
are taken bound not to work under the rates which ſhall be fixed by the 
directors. 

An inſtance of the ſame kind occurred in 1762, in the caſe of the 
Wool-combers of Aberdeen, who had entered into a ſociety, under pre- 
tence of raiſing a fund for the ſupport of the aged or diſabled perſons of 
their trade: But, as there was reaſon to believe that there were diffe- 
rent purpoſes at bottom, the court found, * That ſuch combinations 
of artificers, whereby they collect money for a common box, inflict 
* penalties, impoſe oaths, and make other by-laws, are of dangetous 
* tendency, ſubverſive of peace and order, and againſt law; and, there- 
© fore, prohibited and diſcharged the wool-combers to continue to act un- 
© der ſuch combination or ſociety for the future, or to enter into any ſuch 
© new ſociety or combination. . | 

Reference was alſo made to the ſtatute 6. G. I. c. 18. F 18. as prohibit- 
ing the acting as bodies corporate, or raiſing transferable ſtocks with- 
out legal authority ; though it may be doubted how far that ſtatute, 
commonly known under the name of the Bubble Act, is applicable to 
this queſtion. 


© The Lords found, that the contract and agreement in queſtion was 
* not intended for carrying on a manufaQture, but is an illegal 
combination, and of dangerous tendency to ſociety. And there- 
fore found the reaſons of reduction relevant and proven, and re- 
* duced and decerned accordingly; and found the defenders liable 
in the expence of extract. | 
G. F. 


Act. Wight. Alt. H. Dundas. Reporter, Gardenſton. Clerk, Roſs. 
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No. XXXI. January 21. 1766. 


FOHN CAMPBELL-HOOK, Hen King at Arms, and hir 
Depute; 


Againſt 


JOHN CO PLAN D and FOHN ML. 
irn rn s KN 


— 77 the Lyon Court over Meſſengers. 


T HE ſtatute 1587, c. 46. appoints Lyon King at Arms to hold two 
courts, upon the 6th of May and 6th of November, yearly, for 
call complaintes | to be maid to him, upon the default of officiars in 
time cumming.” 

For many years theſe courts had been little attended to. But, in 
1763, Mr Campbell-Hook, Lyon King at Arms, reſolved to hold a court, 
and intimated his reſolution in the public news-papers, requiring all the 
meſſengers in Scotland to attend, for inſpection of their books of exe- 
cutions, for inquiring into the ſituation of their cautioners, and for 
ment of their annual dues, being 10 merks to the Lyon himſelf, 412 a= 
bout half that ſum to his clerk; and that under pain of deprivation, . 

Many of the meſſengers attended at this court; others did not; and the 
Lyon deprived about 50 of them de plano, upon the following grounds: 
Imo, That they had not attended the head-court. 2do, That they had not 
Paid their bygone annuities. 3#z0, That they had not compeared, in 
order to anſwer any complaint which might have been preferred againſt 
them, and to inſtruct that their cautioners were alive and ſolvent. 

Moſt of theſe deprived meſſengers were re-admitted on their applica- 
tion; but two of them continued to act as formerly without applying; 
and, being charged on the decree, ſuſpended it as contrary to law. 

Pleaded for the chargers: The preciſe limits of the juriſdiction of 
almoſt every court are fixed, not by ſtatute, but by cuſtom. The Lyon-court 
appears even to have been introduced in that manner. The firſt ſtatute 
whkich mentions it is 1587, c. 46. It proceeds upon the recital, that 
a great number of meſſengers had entered into that office, in a confuſed 
and uncertain manner. It reſtricts the number of meſſengers, including 
the Lyon and heralde, to 200 for all Scotland, and authoriſes ſuch 
meſſengers as ſhould be recommended by the court of ſeſſion, after an in- 
quiry by certain commiſſioners for each ſhire. 


The 


1 


The ſtatute alſo appoints caution to be taken from meſſengers, for ob- 
ſervation of the injunctiones conteined in the end of this preſent 
tad | 

Theſe injunctions do not appear in the printed editions of the ſtatutes, 
nor have they been diſcovered in the record. But it has been the imme- 
morial practice to deliver a written copy of injunctions to every meſſenger 
at his admiſhon, one article of which requires, That he preſent his book, 
containing his executions, to the Lyon King at Arms, upon ilk 6th 
day of May, and 6th day of November yearly,” under pain of depri- 
vation. 

A clauſe is likewiſe inſerted in the bond of cautionry, for inforcing 
this attendance, and the payment of 10 merks yearly to the Lyon, with 
the ordinary dues to the clerk; and conſenting that failure in theſe arti- 
cles ſhall be held to be a lawful cauſe of deprivation. 

The act 1 592, c. 127. renews the Lyon's power of depriving meſſen- 

, with advice of the Lords of ſeſſion; authoriſes him to exact caution ; 
and ordains all judges to concur with him in executing the ſtatutes in 
his favour. And there is an act of the Lyon-court, 28th June 1630, aſ- 
certaining the annual ſum to be paid to the Lyon; and appointing it to 
be ſpecified in the bonds of cautionry. f 

The act 1672, c. 21. declares, That the Lyon and his brethren he- 
raulds are judges in all ſuch cauſes concerning the malverſation of meſ- 
« ſengers in their office, and are to enjoy all other privileges belonging to 
© their office, which are ſecured to them by the laws of this kingdom, 
© and according to former practice.? og 3 

Upon theſe grounds, it was pleaded, that the annual dues were exigi- 
ble in virtue of uſage, ſanctified by ſtatute. That, as theſe trifling pay- 
ments could not afford the expence of a proceſs, ſo they were exigible 
in a ſummary manner, in terms of the clauſe in the cautionary bond. 
And though, in the ſpecial caſes mentioned in the ſtatutes 1587 and 
1592, the conſent of the Lords of ſeſſion was made neceflary, that is 
not to be extended to ordinary deprivations; the juriſdiction of the Lyon 
8 founded on cuſtom as well as ſtatute, and many inſtances of depriva- 
tion, by his own authority, were pointed out from his books. Theſe 
ſentences have been reſpected by the court of ſeſſion, and executions by 
meſſengers deprived by the Lyon found null, as in the caſe 18th Fe- 
bruary 1732, Hunter contra Montgomery, Dictionary, v. Conſuetude. 
In other cates, indeed, the execution has been ſuſtained, where the par- 
ty had been in bona fide, and upon the principles of the law Barba- 
ius Philippus, l. 3. D. de Off. Pratt. ; 

There may be a hardſhip in obliging meſſengers to attend the courts 
perſonally ; but there is no hardſhip in their attending by a procurator ; 
and the advertiſement in the news-papers was not intended to ſupply 
the want of citation. It was meant to put the meſſengers on their guard; 
but there was no neceſſity for a citation, as they are bound to attendance 
upon the courts by ſtatute and by cuſtom, as well as by the expreſs 
elauſe in the injunctions, and bond of cautionry. 

Anſwered: The only flatutes reſpecting the juriſdiction of the Lyon 
King at Arms, are thole of 1587, 1592, 1672; and, except in one ſpe- 
cial caſe, none of them give him any power of depriving meſſengers. 


On 


7. 
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On the contrary, the two firſt require, that he ſhall proceed with the aq. 
vice of the court of ſeſſion ; and the laſt, which relates chiefly to hi 
juriſdiction in matters concerning bearings armorial, contains only a ge- 
neral clauſe, and cannot extend his powers beyond the limits of the pre- 
ceding ſtatutes, 

There is nothing in thoſe ſtatutes which can juſtify any of the groundz 
of deprivation reſorted to in this caſe, There is no law, which oblipes 
meſſengers to attend the Lyon's two head courts. In the caſe, indeed, of K 
complaint againſt any particular meſſenger, relevantly laid, and execy. 
ted upon a charge of 15 days, the party complained on is bound, by the 
act 1 587, to attend at the courts to be held upon the 6th of May, or 
6th of November, and may be deprived by the ſentence of the Lyon, 
But, in this caſe, there was no complaint againſt the ſuſpenders ; nor, 
at any rate, could an advertiſement in the news-papers be held as a pro- 
per ſervice of ſuch complaint. 

The claim for the annuities in uſe to be exacted from meſſengers, can- 
not be ſupported upon the acts of the Lyon-court, which, had they been 
conſented to by the whole body of meſſengers at the time, could go ng 
farther than to bind thoſe who conſented to them. And no argument 
can be drawn from the form of the bonds of cautionry, or of the in- 
junctions which the Lyon delivers to meſſengers ; for theſe, in ſo far ag 
not ſupported by ſtatute, are but ſo many uſurpations of a power not 
founded in law ; a power of impoſing a tax, which, by the principles of 
the conſtitution, is confined to the legiſlature itſelf. | 
And as to the compulſitor by deprivation, which the Lyon has exer- 
ciſed for inforcing payment of thoſe annuities, it ſeems to have been re- 
probated by tbe ſupreme court. For, in the only inſtance where the 

ueſtion appears to have occurred, the execution of a meſfenger was ſu- 
flained, though he had been deprived by the Lyon, it being for no mal- 
verſation, but for a deficiency in the payments demanded by the Lyon; 
18th July 1699, Learmonth contra Gordon. 


* The Lords found the decree of deprivation irregular and void ; and 
« ſuſpended the letters impliciter. 


Alt. Crosbie. Reporter, Kennet. 


Act. Lockhart, Coſmo Gordon. 
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No. XXXII. February 18. 1766. 
ANDREW BURNET; 
Againſt 


ALEXANDER BANNERMAN. 


1 · TL 


Ha Perſon not intitled to ſerve, can object to a Service? 


Homas BURNET of Kirkhill diſponed thoſe lands, and certain 
ſalmon-fiſhings on the river Dee, to truſtees, for the behoof of A- 


lexander Bannerman, his nephew. 


Andrew Burnet writer to the ſignet, brother to Thomas, in the view 
of bringing a reduction of the ſettlement, fo far as reſpected the fiſhings, 
which he conſidered as limited to heirs-male, took out brieves for ſerving 
| heir-male in general to Thomas, before the bailies of Edinburgh. 

Alexander Bannerman objected to the ſervice, upon the ground that 
there was a nearer heir-male in exiſtence, the ſon of another brother, el- 
der than Andrew; and the bailies allowed him a proof, and granted 
commiſhon. 

Andrew Burnet advocated the brief; and, upon a remit to the ma- 
cers, pleaded, 1mo, No more was neceſſary for him, but to prove that 
he was habit and repute neareſt and lawful heir-male. That being pro- 
ved, his ſervice muſt proceed, and cannot be interrupted by a perſon 
who has neither taken out brieves to ſerve, nor ſo much as pretends to 
be heir-male. Upon the exiſtence of a nearer heir, the claimant's ſer- 
vice may indeed be ſet aſide by reduction; but it is no reaſon to ſtop the 
ſervice, that the objector has right to the ſubjects by diſpoſition. It is 
Rill jus tertii for him to found upon the right of another; and, were 
2 allowed, every ſervice might be ſtopped upon allegations of the 

me kind. 

2do, All objections to a ſervice muſt be inſtantly verified, and no 
terins can be allowed tor proving exceptions ; Stair, III. 5. 33.; Bank- 
ton, III. 5. 24. & 30. 

Anſwered for the objector, to the 1 The declared purpoſe of the 
claimant's ſervice is, to bring a reduction of the diſpoſition of the fiſh- 
ings in favour of the objector, who, therefore, has a clear interęſt to op- 
poſe the ſervice. And he has a legal intereſt to oppoſe it, as was found, 
Igth June 1746, Kennedy contra Erſkine, obſerved by Falconer, where 
one, in poſſeſſion of an eſtate, which was attempted to be evicted from 
him upon titles made up by adjudication on a truſt-bond, was allowed 


Rrr to 


6254) 
to object that the perſon, againſt whom the adjudication was led 
not the neareſt heir; and that there was a nearer heir exiſting. 

To the 24: The deſign of the brieve of mortanceſtry is to diſcove; 
who is the neareſt heir. Should it happen to conſiſt with the knowled 
of the jury that there is a nearer heir than the claimant, they would be 
bound in duty not to ſerve. In like manner, if, upon reading the brief, 3. 
fy perſon ſhould give evidence of the exiſtence of a nearer heir, they could 
not proceed; and this is preciſely the preſent caſe, with this material gif. 
ference, that the objector has a clear intereſt to object to the ſervice, ſince 
otherwiſe he might be obliged to enter into a litigation with the clai. 
mant; and, after prevailing over him, would have the battle to renew 
with the true heir, who could not be barred by any former Proceedings 
to which he was no party. 

The authorities referred to, prove no more than that no exception can 
be admitted againſt the form of the brief, but thoſe ſpecified in the fa. 
ture 1503, c. 94. ſo as to prevent the jury from proceeding to take cop- 
niſance of it. But till it is incumbent on the claimant to inſtru his 
-propinquity, which he cannot do, if the exiſtence of a nearer heir be 
ved. It is impoſſible that the objector ſhould be debarred from leading 
that proof; and Lord Stair plainly ſuppoſes the competency of it, 111. $ 
30. & 35. | 
In the Git of thoſe paſfages, he mentions a caſe where the Lords grant. 
ed warrant to the director of chancery to delay iffuing brieves, unlet 

they contained a clauſe for citing the party having intereſt. 

Replied, upon the 1% point: The brief of mortanceſtry is granted 
at the ſuit of the claimant, and cannot be adjourned without his conſent; 
Balf. p. 419. c. 3. In ſpecial ſervices, indeed, parties baving intereſt 
have, from reaſons of expediency, been allowed to object, though they 
had not taken out brieves in their own names, as in the caſe mentioned 
by Lord Stair, III. 5. 3>.; and, in that of Kennedy contra Erſkine, 
where titles were attempted to be made up by an adjudication on a ipe- 
cial charge, which is equivalent to a ſpecial ſervice. 

But the preſent queſtion relates to a general ſervice, where no perſon 
is admitted to object, unleſs he has actually taken out brieves. The di- 
ſtinction is clearly laid down in a deciſion, 26th February 1681, Laird 
of Strowan contra the Marquis of Athole. Strowan had taken out 
brieves to ſerve heir general and ſpecial to his predeceſſors. The Marquis 
objected, on the ground that the ſervice was intended to diſturb him in the 
poſſeſſion of the lands. The Lords allowed him to be heard as to the 
« ſpecial ſervice, but not as to the general ſervice.? 

Replied upon the 2d point : Were there here a competition of brieves, 
there might be ſome ground for allowing time to prove. But, if it was 
competent for third parties to ſtep in, and, upon pretence of the exiſtence 
of a nearer. heir, to offer a proof, no ſervice ever could proceed within any 
reaſonable compaſs of time. By theſe delays, the claimant might be eſſen- 
tially hurt; but neither the nearer heir, nor any other perſon having ia- 
tereſt, can ſuffer any prejudice from allowing the ſervice to proceed, which 
may be ſet aſide by reduction fo ſoon as the nearer heir appears. 


» Way 


© The 


( 255 ) 


« The Lords refuſed to allow a proof to ſtop the ſervice ; reſerving 
the objections as accords.” | 


| G. F. 
AR. Rae, Wight. Alt. Lockhart. Reporter, Coalfton. 


No. XXXIII. | June 13. 1766. 
MALCOLM HAMILTON; 
Againſt 
JOHN CARLISLE, and FAMES DUNLOP. 


LETTER OF CREDIT. 


Intimation of the Advances, if neceſſary ? 


N 1762, James Douglas, merchant in Glaſgow, wrote to Malcolm 
Hamilton of London, that he wanted to raiſe L. 500, by drawing 

bills on London at long dates, and remitting bills at ſhort dates to re- 
place them, and aſked leave to draw on him for that purpoſe, promiſing 
to get the ſecurity of John Carliſle and James Dunlop, with whom he 
was engaged in a copartuery trade. 

The propoſal was agreed to, and a letter ſubſcribed by Carliſle and Co. 
referring to Douglas's letter; and en gaging their ſecurity for ſuch ſums 
as Douglas ſhould draw for. 

In January 1763, Malcolm Hamilton, who had hitherto traded by 
himſelf, aſſumed a partner into his houſe, but continued to anſwer the 
bills drawn by Douglas, as he had done before, till Auguſt 1763, when, 
he was in advance of about L. G8. 

Carliſle and Co. ſtopt payment in November 1763. and Douglas ac- 
cepted bills for the balance due; but he having alſo failed, Malcolm Ha- 
milton brought an action againſt Jonas © Carliſle and James r the 

rantees. 

Pleaded in defence: The defenders x are not liable for the bills drawn 
by Douglas, in reſpect they were not intimated to them. And, admit- 
ting that it was not neceſſary to intimate every individual draught, yet 
intimation ought to have been made, when any material circumſtance 
occurred, ſuch as might have led them to withdraw their ſecurity, or 
warned them to look to their relief. Two periods were condeſcend- 
ed on, the one when Malcolm Hamilton aſſumed a partner in January; 
the other, when his dealings with Douglas came to an end, in Auguſt 


1703. 
Anſwered : 2 


| ( 256 


Anſwered: The purſuer could be bound no farther than to c. 
With the conditions of the mandate. But the letter contains no clap? 
-quiring intimation of the advances, of which the defenders, the - 
ners of Douglas, could not be ignorant. And there was no reaſon for 
a particular intimation, upon the purſuer's aſſuming a partner, which 
made no alteration upon the credit. 


* The Lords found, that the letter of credit libelled on granted by the 
© defenders, extends only to the ſum of L. 500 Sterling, and that 
© the company is liable to that extent. 


G.F. 
Act. Lockhart, Geo. Wallace. Alt. Montgomery, Wight. 


No. XXXIV. June 13. 1766, 


WALLACE, GARDYNE, and G.; 
PATRICK MILLER, and others. 


LOCUS POENITENTI &, 


ben a Bargain is agreed. to be completed by Writing. 


\ FF ESSRS. Gibſon & Balfour, and Patrick Miller, were | 
with John Weir in a copartnery for ſelling and bleaching linen, 
under the d ion of John Weir and Co. 

In May 1766, Wallace, Gardyne, and Co. of Arbroath, ſent a parcel of 
linens to be bleached by John Weir and Co. ; and, upo. the 7th of that 
month, made offer to ſell them the cloth at certain prices, upon two 
months credit. | + 

By this time, the of John Weir and Co. was diflolved 
which John Weir mentioned in his anſwer of 16th May ; and, at the 
ſame time, offer d to take the linens upon his own account, on condition 
that the credit ſhould be ed to 4 months. 

Wallace, Gardyne, and Co. agreed to the condition, by letter of the 17th, 
ing, Tou may compute the amount, and ſend us your acceptance, 
«* payable in 4 months; with a poſtſcript in theſe words: Since wr- 
© ting, we have made out an invoice of the linens, amount L. 426 : 18:11; 
© for which, if found without error, you may ſend us your accep- 
< tance.” 
| Upon the 23d of May, Meſſrs Miller and Gibſon & Balfour proteſt 
ed and regiſtered certain bills due by John Weir. Upon the 24th, 4 

FE | meeting 
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meeting of his creditors was held; and, that ſame day, Weir wrote to 
Wallace, Gardyne, and Co. explaining the ſituation of his affairs, 
and aſking their directions as to the bleaching of the linens, which he 
now declined purchaſing. 

Theſe linens were poinded by Meſſts Miller, and Gibſon & Balfour, 
upon the 1ſt of June, as creditors to John Weir, and claimed by Wallace, 
Gardyne, and Co. as their property. 

Pleaded for the defenders : The contract of ſale is completed by mu- 
tual conſent, and, in ſales of moveables, writing is unneceſſary. This 
conſent was ſignified by the letter of 16th May on the one hand, and 
the letter of 17th May on the other. Nor is it of any conſequence, that 
Weir had not tranſmitted an acceptance for the price ; that cannot be 
confidered as a circumſtance effential to the bargain ; the purſuers de- 
manded no additional ſecurity, but had betaken themſelves to the credit 
of Weir alone. 

Anſwered: When it is agreed that a contract ſhall be completed by 
writings there is /ocus poenitentiae till that writing be delivered. The 
contract, therefore, was never completed in this caſe, as the acceptance 
was never granted. But, even allowing the contract to have been com- 
pleted, and the property transferred, Weir was bound in juſtice to give 
up the bargain, when he knew himſelf to be utterly inſolvent. Accor- 
dingly, he did give it up by his letter of 27th May ; and the proteſting 
and regiſtrating his bills the day before, did not make him a notour bank- 


rupt, or invalidate that act, even ſuppoſing it to have been neceſlary for 
the ſecurity ot the purſuers. 75 


The Lords found, That the ſale of the cloth to Weir was never com- 
« pleted, and repelled the defence. | 


G. F. 


Act. Dav. Graeme. Alt. Wight. 
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No. XXXV. | June 14. 1966, 
FANET ANDERSON; 


Againſt 


. 
ALEXANDER DO NAL DSO ond others, 
HERITABLE AND MOVEABLE. 


Proviſion to a Daughter payable Year and Day after her Marriage, 


FI Homas ANDERSON, in his contract of marriage, became bound, 

| in the event of there being three daughters, to pay them 30,000 
merks, viz. © 12,000 to the eldeſt, 10, ooo to the ſecond, and 8000 merks 

© to the third. 

Theſe proviſions were made payable within year and day, after the 

marriages of the reſpective daughters; but there was no clauſe of an- 

nualrent. 2 

Four daughters exiſted of the marriage. Janet the youngeſt, married 
Robert Nicol, 27 Match 1725. | 
Eliſabeth, the ſecond daughter, obtained an adjudication of certain te- 
nements belonging to the father, for her 10,000 merks, 19th January 
1726. 

3 * brought a proceſs in 1727, againſt her father, and her three 
ſiſters, for a ſhare of the 30, ooo merks, and obtained decree in 1729, 
for 4500 merks as her portion; ſo as that 1 500 merks ſhould be taken 
from the ſhares of each of the elder ſiſters, who were decerned to make 
payment thereof to Janet, and her huſband, for his intereſt. See the 
deciſion, Dict. Imphed Will, F ult. 8885 

In a ranking and ſale of the ſubjeAs in 1732, Geddes of Scotſtown was 
preferred, ſecundo loco, on Eliſabeth's adjudication to which he had 
right; but under the burden of the 1500 merks decerned to be paid to 

anet. | 
: Scotftown, having become purchaſer at the ſale, diſponed the ſubjeds 
to Alexander Donaldſon and others. 

After Robert Nicol's death, Janet his widow, brought an action of 
mails and duties for payment of the 1500 merks. 

The defender did not diſpute the principle, that diligences, led by the 
perſon in titulo for the time, accreſce to the true proprietor. But he 
maintained, that Janet had no right to the ſum, which being payable 
year and day after her marriage, and not bearing annualrent, was move- 


able, and belonged to her huſband, Jure mariti. 
| Eliſabeth's 


* 


( 259 } 


Flifabeth's adjudication was led after the marriage. If, therefore, it 
accreſced to the 1500 merks, the accretion took place in favour of the 
huſband to whom the debt belonged, and could not operate retro, ſo as 
to make the debt heritable before the adjudication was led, and deprive 
the huſband of his jut quagſitum in the ſum. 

ed: Dies incertus habetur pro conditione. The proviſion was 
payable year and day after the purſuer's marriage: The purſuer might 
have died before that period; and, in that event, the 1500 merks would 
have remained with Eliſabeth ; but the adjudication was obtained within 
10 months of the purſuer's marriage. By that means, the whole 10,000 
merks became heritable, ſo that the 1500 merks, eventually due to the 
purſuer, was heritable, not only before it was exigible by the purſuer, 
but before the jus crediti was veſted in her perſon. 


© The Lords found, That the purſuer, in virtue of the decreet 1729, is 
« intitled to the ſum of L. 1000 Scots, as a part of the portion of 
10, ooo merks provided to her ſiſter Eliſabeth, by their father's 
contract of marriage, for which Eliſabeth adjudged his eſtate in 
the year 1726 ; and that the purſuer is intitled to infiſt for a de- 
* creet of mails and duties againſt the ſaid tenements, for ſuch part 
of the accumulated ſums contained in the adjudication, as ſhall ap- 
« pear to ariſe from the ſaid L. 1000 Scots, and intereſt thereof ad- 
«* judged for; and decerned in the mails and duties accordingly.” 


G. F. 
Act. Ja. Ferguſon, jun. Alt. Lockhart. 


No · XXXVI. June 18. 1766. 
KENDAL aud . 
— 
COLINCAMPBELL of Inver. 


PRO OF. | 


| How far a written Contract can be fupphed by Witneſſes ? 


N a minute of ſale of woods to a company, there was a reſervation of 

a certain part. The ſeller inſiſted, that another part of the woods 

was alſo agreed to be reſerved, and that it had not been valued along 

with the reſt, though it was omitted in the reſervation in the minute, and 
was not mentioned in a ſubſcribed notandum afterwards added. 


This allegation he offered to prove by the witneſſes preſent at the 
communing, 


a” 


communing, and by the perſons who had valued the woods; or, at! 
by reference to the oath of the company's agent at the time, and = 
had himſelf an -intereſt in the queſtion, as having right to a Proportion 
of the ſhare of one of the partners, though he was no longer employes 
as agent for the company. | | 


© The Lords having conſidered the minute of agreement, with dhe 
4 ſubſcribed nota bene, poſterior to the minute, and ſupplying ad 0. 
miſſion therein, but making no addition to the reſervation; and 
© allo, conſidering how dangerous it would be to cut down à ur. 
ten agreement by parole-evidence, found the defender liable foe 
© the price of the whole woods in queſtion.” 


| G. F. 


No. XXXVII. June 24. 1766, 
Sir JOHN SINCLAIR; 
Againft 
The COUNTESS and EARL FIFE. 


SUCCESS ION. 


Neareft Heir-male of Line whathever. 


LEXANDER Earl of Caithneſs, by a ſtri& entail, deviſed his owt 
eſtate, and alſo the eſtate of Murkle, in which he had ſucceeded to his 
brother Lord Murkle, to himſelf and the heirs-male of his body ; whom 
failing, to his brother Francis, and the heirs-wale of his body; whom 
failing, to the ſecond and younger ſons, ſucceſſively, to be procreated of 
the body of Lady Dorothea his daughter ; whom failing, * to George 
« Sinclair of Woodhall, Eſq; one of the ſenators of the college of ju- 
« tice, and the heirs-male of his body; whom failing, to the ſaid George 
Sinclair, his neareſt lawful heir-male of line whatſoever ; whom fal- 
ing, to his own neareſt heirs and affignees whatſoever.” 
j]; be title and honours of Caithneſs were deſcendible to heirs- male, and 
failing his own and his brother's male iſſue, devolved upon remote heirs 
not called in the entail, and whom the Earl did not mean to favour. 
This led bim to inſert a claufe, That, excepting the heirs of his om 
body, his brother Francis, and the heirs-male of his body, the whote 
heirs ſucceeding to the eſtate ſhould bear the name and arms of __ 
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of Murkle only; and ſhould forfeit their right upon ſucceeding to any 
title of peerage. | 

Lord Woodhall was the third ſon of the family of Stevenſton. Sir 
Robert, the eldeſt, had died leaving male ifſue ; John Lockhart of Caſtle- 
hill, the ſecond, was alſo dead, and -bad left only daughters. Patrick 
Sinclair, the fourth, was a bachelor. 

After the execution of the deed, Francis Sinclair, Lord Woodhall, 
and Patrick Sinclair, all died without iſſue. The Earl alſo died, leaving 
iſſue a daughter, Dorothea Counteſs Fife, who was as yet childleſs. 

Sir John Sinclair, eldeſt ſon of Sir Robert Sinclair of Stevenſton, ap- 
prehending himſelf to be called under the deſcription of neareſt heir- 
male of line whatſoever to Lord Woodhall, purchaſed brieves for ſerving 
neareſt and lawful heir of tailzie and proviſion in general to the Earl 
of Caithneſs. 

Lady Fife likewiſe took out brieves for ſerving heir of tailzie and pro- 
viſion to the Earl, under the laſt ſubſtitution in tlie tailzie; and a com- 
petition enſued, > 

Pleaded for the Counteſs : The expreſſion heir-male of line whatſo- 
ever, has no meaning in the law of Scotland. Heir-male denotes one 
ſpecies of heir, Heir of line denotes a different ſpecies of heir; and the 
two joined together amount to a contradiction in terms, as much as if 
the ſame perſon had been called under the double deſcription of heir- 
male and heir-female ; ſo that the clauſe muſt be held pro non ſcripto. 
But, if the expreſſion has any meaning, it cannot denote either the 
heir- male, or the heir of line, but a perſon in whom both characters are 
united. It is as impoſſible to conceive an heir-male of line, who is not 
heir of line, as an heir-male of line, who is not heir-mäle. 
Had the expreſſion been Lord Woodhall's © heir-male, being his 
© heir of line,“ there could not hace been a doubt in the caſe, 
and the expreſſion actually uſed, is, in effect, the ſame, though more 
conciſe, The intention may have been to call ſuch of Lord Woodhall's 
heirs-male, as ſhould be zlſo his heirs of line; and, failing them, to 
give place to the Earl's daughter. Sir John Sinclair is neareſt heir-male 
to Lord Woodhall, but he is not heir of line; that character is in the 
daughters of John Lockhart of Caſtlehill, who are equally intitled to 
claim under the ſettlement to heirs-male of line, being only heirs of line, 
as Sir John Sinclair is, being only heir-male. Both of them have one of 
the characters in the deſcription; and neither has the complete character. 

Anſwered : Heir of line, and heir-male, when ſet in oppolition to 
one another, are, no doubt, deſeriptive of different perſons. But there 
is another ſenſe in which the denomination of heir of line is under- 
ſtood in the law; and the whole argument of the Counteſs proceeds on 
overlooking that diſtinction. : 

In the ſucceſſion of brothers, there is a double repreſentation in the 
ſame degree. The ſucceſſion divides: The conqueſt goes to the imme- 
diate elder brother, Who is Heir of conqueſt ; the heritage goes to the im- 
mediate younger brother, who is heir of line, or heir- male of line. 

In this eaſe, the perſona. pracdelefia was Lord Woodhall. Failing his 
iſſue, the ſucceſſion was to devolve upon his collatcral heirs-male. Had 

Tet the 
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the deed been expreſſed in theſe terms, there might have been a doubt whe 
ther the eſtate was conqueſt in the perſon of Lord Woodh:1I, or ber 
tage; and, of conſequence, whether it ſhould devolve upon his heir 
of conqueſt, or his heir of line. The Earl choſe to devolve it upon Pa. 
trick Sinclair, the younger brother of Lord Woodhall, the heir of 
preferably to Sir John Sinclair, the ſon of the eldeſt brother, the heir of 
conqueſt. In that view, failing iſſue male of Lord Woodhall, he very 
properly ſubſtituted his herr-male of line whatſoever, thereby calling 
the heir of line in preference to the heir of conqueſt. 
Had Patrick Sinclair ſurvived the Earl, he would have taken the «. 
Nate as neareſt heir-male of line of Lord Woodhall ; and excluded 
Sir John Sinclair the heir of conqueit, who, by the death of Patri 
having become heir-male of line, is clearly intitled to the ſucceſſion, 


The Lords preferred Sir John Sinclair, and found that he is intitleg 

| © to be ſerved heir of proviſion, under the ſettlement of the de- 
* ceaſed Alexander Earl of Caithneſs, and repelled the objeQions 
to his ſervice.” 


G. F. 
For John Sinclair, Lockhart, Macgucen, H. Dundas. 
Alt. Burnet, Rae, Ja. Ferguſon. Clerk, Roſs. 
No. XVIII. 3 June 25. 1766. 


DUKE f BUCCLEUGH; 
Againſt 
VINT, and others, 


Thirlage. 


HE lands and barony of Dalkeith belonged antiently to the Earls 
of Morton; and were diſponed by them to the family of Bue- 
cleugh, about the year 1642. 

Theſe lands had been erected into a barony and a regality ; and, in the 
Duke's charter, the village of Dalkeith is declared to be the borough of 
regality, and all the juriſdictions, rights, and privileges, pertaining to 
any barony or Lord of regality, are conferred in the moſt ample form. 

The families of Morton and Buccleugh had ſucceſſively teued out cer- 


tain portions of land in and about this village, and the 3 


41660 


in uſe to grind their malt at the mills of Dalkeith. Some of them ha- 

ving carried their malt to other mills, a proceſs of ahſtraction was 

brought by the Duke of Buccleugh, who contended that he was intitled 
to multure upon all malt conſumed within the barony. | 

Pleaded for the purſuer: Imo, He has an expreſs grant of this ba- 
rony and regality, with all the privileges that attend ſuch grants; and 
the charters from the crown, for ages back, have contained the follow- 
ing conſtitution of the aſtriftion : * Totas et integras terras, dominium, 
© baroniara, villam, et burgum baroniae de Dalkeith, cum totis liberta- 
* tibus, et una cum molendinis de Dalkeith, tum granarum quam fulo- 
num, cum multuris dict. molendinorum, granarum, et tercis molen- 
dinariis integrorum corund. molendinorum reſpectivẽ.“ So that the 
Duke has the moſt ſolid of all titles conſtituting the thirlage over the 
fevers and inhabitants of the village to the mills of Dalkeith ; and ſuch 
a title, joined with poſſeſſion, is held as a ſufficient conſtitution of the a- 
ſtriction. See, 4th January 1740, Fletcher of Bonſhaw contra Brown 
of Glaſwell ; and Earl of Hopeton contra the brewers of Bathgate in 
1752. | | 
2 The vaſſals, particularly thoſe deriving right from the family of 
Buccleugh, are all expreſsly aſtricted by a clauſe of the following tenor 
in their charters: * Ac etiam praefatus ejuſque an- 
tedict. ſeu tenentes ac poſſeſſores dict. tenementorum, aliorumque, a- 
ſtringentur molendinis de Dalkeith, et tenebuntur molere omni ſua 
* grana, (ſometimes only ſua grana,) in uſdem molendinis, ac perſolvere 
« multuras, aliaſque divorias, debitaque ſervitia pro iiſdem pro rata, ſi- 
s cuti cacteri feudifimarii tenentes, et inhabitantes dict. burgi de Dal- 
« keith, perſolvere et praeſtare in uſu ſunt vel fuerunt.” This aſtriction, 
from the nature of the tenements, which are moſily a houſe and a yeard, 
or a houſe only, muſt import a thirlage of invecta et illata, though all 
that is here demanded is multure for what is conſumed within the town. 
See Lord Bankton, L. II. t. 7. p. 638.3; Mr Erſkine, L. II. t. 9. F 16 ; and 
Hamilton cont! a Miller, 27th December 1717, reported in Dictionary, 
vol. 2. p. 466. . 

Some of the old charters bear a reddendo pro omni alio onere; but 
that cannot have the effect to liberate the vaſſals from thirlage; for, in 
| the firſt place, the court has repeatedly found, that ſuch a clauſe will not 
free from aſtriction, without a clauſe cum molendinis et multur it, 17th 
July 1629, Lord Newlifton; 26th November 1631, Oliphant; and, in 
the late caſe, in 1752, of Lord Hopeton contra the brewers of Bathgate. 

But, in the ſecond place, even though the feuers had got their original 
charters without any clauſe of aſtriction, yet, whatever exemption they 
might have had originally, they have loſt it now, by taking their char- 
ters with the aſtriction for above 100 years back, and paying multures 
to the mill during that time. 

2tio, Beſide theſe clauſes of aſtriction in his own and his vaſſals title- 
deeds, the Duke has acts of the barony and regality courts, eſtabliſhing 
the aſtriction, and ordaining that all corns, tholeing fire and water, within 
the borough, ſhould pay multure at the mills thereof: Thele acts both 
found a title, and prove poſſeſſion, no contrary practice being proved; 
and, though poſſeſſion alone will not conſtitute a thirlage without a title, 


vet 


1 


yet this title is attained as well by acts of court as by charters, both 
which occur in the preſent caſe. 

470, Theſe three titles of aſtriction, any one of which would hays 
been ſufficient, have been ſupported by an immemorial poſſeſſion on the 
part of the Duke, as appears not only from a variety of ſentences 
nounced: againſt ſuch as abſtracted their grain from the mills of Dal. 
keith, by the barony and regality courts, but alſo from the expreſs ac. 
knowledgement of the defenders in this caſe, who admit that they ang 
their predeceſſors have immemorially grinded their malt at the Duke'y 
mills. Neither can the vaſſals coming to the mill be conſidered as volun- 
tatis et non neceſhtatis ; for, where there is a regular conſtitution of the 
thirlage in the charters, ſupported by repeated acts of court, the ac- 
knowledged uniform practice of grinding their malt at the mill will, iu 
law, be imputed to their ſuhjection, and not to their choice ; to their o- 
bedience, not to their civility. And, though it appears that the malt. 
ſters in Dalkeith had been in uſe of making malt for ſale, without the 
' thirle, and alſo for the gentlemen in the neighbourhood, without pays 
ment of any multure ; yet, whatever effect that might have in a general 
claim, for a thirlage of invecta et illata, it can have no influence in the pre- 
ſent claim for the multure of what is grinded, brewed, and conſumed within 
the thirle, eſpecially as it does not appear that this uſage was known to the 
Duke or his managers; at the ſame time, as, in general, the title-deeds 
of the inhabitants contain an aſtricting clauſe, the defenders not produ- 
cing their title-deeds, ſhows that they contain the ſame clauſe ; and, con- 
ſequently, they could not preſcribe a right contrary to their own titles; 
Lord Bankton, L. I. t. 7. p. 689. ae” 

Anſwered by the defenders, to the rf : Even fuppoſing the clauſe 
cum molendinis et multurts in the Duke's charter, could conſtitute a thirs 
lage over the Duke's property lands, yet, with regard to lands belonging 
to vaſſals, who had, ab ante, obtained charters containing no aſtriction, 
but a reddendo pro omni alto onere, exuctione, et ſervitis ſeculari, it could 
only carry the right of ſuperiority, but would not eſtabliſh any aſtriction 
upon them. But, it is apparent that the clauſe, cum multuris, in the 
Duke's charter, was not meant to conſtitute or convey any thirlage; it is 
a clauſe contained in every charter diſponing lands and a mill, and will 
carry multures ariſing from prior aſtrictions, but can never be underſtobd 
to conſtitute a thirlage which was not before in exiſtence. The only 
proper way of conſtituting an aſtriction is by a ſpecial agreement with 
the proprietor, whoſe lands are to be thirled, or by making the aſtric- 
tion a condition or burden in the original charter. This clauſe, there- 
fore, in the Duke's charter, could not conſtitute, and was not meant to 
conſtitute, any thirlage ; but only to give the Duke's predeceſſor an am- 
ple right to the lands and mill in common form. 

Io the 24 title of aſtriction founded on: That it does by no means 


appear, that the vaſſals feu-rights do generally contain a clauſe of aſtric- 


tion, either quoad omnia ſua grana, or quoad ſua grana, The moſt an- 

cient feus granted by the family of Morton, which have been recovered, 

either bear no ſpecial reddendo, but refer to the former rights, or 

contain a certain reddendo, pro omni alto onere, exactione, aut fervitio ſe- 

calari ; and, though ſome of the later charters, particularly thoſe Py 
— 
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ed by the family of Buccleugh, contain the clauſe of aſtriction founded 
upon by the Duke; yet, as to this, in the firf place, the defenders can 
by no means allow, that it is either juſt or lawful for a ſuperior, when 
he renews inveſtitures, to throw clauſes into charters, containing burdens 
not mentioned in the original rights; but, in the /econd place, as from the 
writs produced, it appears that the feu-rights, granted by the family of 
Morton, do not uniformly contain a clauſe of aſtriction, it is incumbent 
on the Duke to prove, that the particular ſubjects, poſſeſſed by the defen- 
ders, are, by their own rights, liable in a thirlage of znveda et Ulata, as 
there is no ground for alledging that the towa 1n general is ſubject to ſuch 
thirlage. | 

At he ſame time, even though it were true, that the charters uniform- 
ly contained an aſtriction of /ua grana, or omnia ſua grana; yet that 
would not ſubject the defenders to a thirlage of invecta et illata. In 
ſome caſes, where there was no landward property, the court have found, 
that an aſtriction of a village was of the invecta et illata, becauſe there 
were no fermini habiles for any other aſtriction: But there is no room 
for any ſuch preſumption in the preſent caſe, as the original feus con- 
ſiſted of ten, twenty, or thirty acres of land; ſo that a thirlage of grind- 
able grain, or, at moſt of grana creſcentia, could only be underitood ; 
and the practice of the maltſters, in making malt for the gentlemen in 
the neighbourhood, and ſelling malt without paying any multure, ſhows 
clearly, that a thirlage of invecta et illata was never underſtood to be im- 
plied under the words /ua grana in ſome of the charters. 

It is objected, that it has been often found, that a charter containing a 
reddendo pro omni alio onere, exactione, aut ſervitio ſeculari, does not im- 

rt a liberation from thirlage ; but all that theſe deciſions import is, 
that ſuch a reddendo, without the clauſe cum molendinis et multuris, does 
not imply an exemption from a thirlage formerly conſtituted, though 
the dire& contrary was found in ſome of the later caſes mentioned in 
the Dictionary, under the ſame title, agreeably to the doctrine laid down 
by Lord Stair, L. II. tit. 7. 5 17. But the queſtion here is not, whether 
' ſuch a clauſe would liberate from a thirlage, previouſly and formally 
conſtituted, but, whether or not there has been a thirlage of invecta et 
illata conſtituted upon the aggregate body of the feuers and inhabitants 
of Dalkeith, which appears evidenily not to have been the caſe, both 
from the charters produced, and from the practice of the maltſters, who 
paid no multure for the malt which was made and fold out of the thirle, 
and only out-town multure for what they brought to be grinded at the 
mills ot Dalkeith, 

As to the third title of aſtriction founded on by the Duke of Buc- 
cleugh, the acts of the barony and regality courts, the defenders have no 
occaſion to diſpute, that acts of a baron-court may be available to conſtitute 
a preſcriptive right of thirlage over thoſe Ho are ſubject and liable to 
the acts of court; but this can have no influence in the prelent 
cale, when this ſingle circumſtance is attended to, that all the acts 
of court referred to, are ſome hundred years poſterior to the original 
feus granted by the family of Morton; and, if the vaſſals were not in 
theſe ſubjected to ſuch a thirlage, it will be difficult to maintain that the 
ſuperior, by after acts of his court, could ſubject his vaſlals, or thole 
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poſſaſſing under them, to ſuch an oppreſſive thirlage, in direct contradic. 
tion to the tenor of their rights, eſpecially as ſuch acts paſs in abſence of 
the feuers, though their conſent is conſidered to be abſolutely neceſſary; 
Lord Stair, L. Il. t. 7. § 16. 

With regard to the decreets of the baron-court, which are referred to az 
evidence of the poſſeſſion of the thirlage here claimed, it is to be obſerved, 
that theſe ſentences, at the ſame time that they were illegal and OPpreſ. 
live, do by no means apply to the preſent queſtion ; becauſe it does not 
appear from them that the perſons complained of were feuers and inha. 
bitants of the village. It is more probable that they were tenants of the 
property lands, and aſtricted to the mill by their tacks. 

The next evidence of poſſeſſion upon which the Duke founds is, the 
acknowledgement of the defenders of their being in uſe to grind their 
malt at the Dalkeith mills; but, with regard to this, there is no principle 
of law more firmly ſettled than that the uſe of grinding at a mill, how. 
ever conſtant and uniform, and for whatever length of time it may 
have taken place, will not of itſelf eſtabliſh a thirlage, and make that 
necelſitatis which more naturally is voluntatis, from motives of intereſt 
and convenience. See Lord Stair, p. 302. And as, in this caſe, the 
Duke's mills of Dalkeith were the neareſt mills to the places ot the de- 
fenders reſidence, and at which, from the conſtant ſupply of water, they 
were always certain of having ready ſervice upon payment of out-town 
multure only, which was conſiderably lower than at the other mills in 
the neighbourhood ; in theſe circumſtances, the defenders coming with 
their malt to the mills of Dalkeith, falls more naturally to be conſidered 
as voluntatis, and not neceſſitatis, eſpecially as it is material to obſerve, 
that neither out-town multure nor mill-{ervices, which are the diftin= 
guiſhing characteriſtics of thirlage, were ever attempted to be exacted. 


© The Lords found, that the purſuer has not inſtructed that the de- 
«* fenders in this cauſe, or the tenements in which they live, are ſub- 
« zeed to the thirlage of invecta et illata; and, therefore, found that 


the defenders are at liberty to grind their malt where they chooſe.” 
G. F. 


Act. John Dalrymple. Alt. 
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No. XXXIX. June 27. 1766. 


Dr ROBERT HER RIO; 


1 


Acceſſion to a Truſt-deed, how relevant to be proved? 


CcEsSION to a truſt-deed, was found to be ſufficiently proved, by 
letters from the creditors authoriſing their agent to concur with the 


acceding creditors, joined to the agent's attendance at their meeting, and 
concurring in their meaſures. 


G. F. 
Act. Lay Campbell. Alt. Macgucen. 


No. XL. July 16. 1 766. 
BAIRD and other Creditors of Primroſe ; 


Againſt 


NEIL EARL of ROSEBERRY. 


EPR ENT ASAT LS MN 


Heir of Proviſion, if liable in ſolidum ? 


N the queſtion between theſe parties, marked in the principal collec- 
tion, No. 17. 22d June 1765, after the entail had been found in- 
effectual againſt creditors, as not being recorded, it came to be diſputed, 
Whether the Earl was liable in ſolidum, for the whole debts, or only in 
valorem of the eſtate ? | 
Pleaded for the creditors: The Earl had it in his power to have ſer- 
ved cum beneſicio; but, in place of doing fo, he choſe to ſerve heir of 


tailzie 


208). 


tailzie and proviſion ; and, therefore, now that the entail is ſet aſid 
muſt be liable for the whole debts. e, he 

Anſwered > An heir of proviſion is not an Heir in the proper ſ 
of the word, he does not ſucceed in univerſum jus, but to the ſpecial * 
ject provided; and, therefore, can only be liable in valorem. 

2do, When the ſucceſſion opened to the defender, the tailzie 
ſuppoſed to be effectual. For that reaſon, he did not think it nn 
to ſerve cum beneficto. But, now that the tailzie has been unexpettey) 
ſet aſide, he mult be conſidered in the ſame light, as if he had wks 
himſelf of that privilege, which he would have exerciſed, had he known 


that the eſtate was to be held in fee-ſimple. 
The Lords found the Earl only liable in valorem.” 


G. P. 
Act. Lockhart, Sir David Dalrymple. Alt. Burnet. 
WATSON; 
Againſt 


FOHNSTON. 
. 


ö | Subject proceeding from the Wife, taken to the Spouſes in conjun@t Fee al 
; Liferent, and the heirs of the Marriage in Fee. 


HE queſtion was, Whether the huſband or wife was fiar of the 

price of a tenement of houſes, which had been diſponed to the 

wife, redeemable by her brother for a ſum ſpecified, and by her di- 

poned, by poſtnuptial- contract, to her huſband, and herſelf in con- 
* junCt fee and liferent, and to the heirs of the marriage in fee.” 

It ſeems to have been admitted upon both fides, that the price, as a 
furrogatum to the ſubjects, was to be conſidered in the ſame light, asif 
the ſubjects themſelves had been in medio. And various deciſions were 
referred to for determining whether the fee was in the huſband or in the 
wife, all of which are abridged, Dict. voce, Fiar. 


6 The Lords found, that the fee was in the huſband.? 
| G. F. 


For Watſon, V/. Wallace. Alt. Rolland, 
No. XLII. 


„ Y Ov 
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No. XIII. Fuly 19. 1766. 
SPENCE; 
Againſt 


STEVENSON and others: 


Url 


Proviſion in full of Legitim, the Grantee continuing a Bairn in the 
Houſe. 


Bond of proviſion was granted to a daughter * in full of all ſhe 
could claim as legitim, bairns-part of gear, or otherwiſe what- 
© ſoever; provided nevertheleſs, that ſhe ſhall be a bairn in my houſe, 
© and have a part of my goods and gear the time of my deceaſe, my 
© other daughters being firſt as well provided.“ | 

The granter had no other daughters ; but, by a teſtamentary deed, he 
veſted his moveables in truſtees for behoof of his daughter and her chil- 
dren, payable at their majority or marriage ; which, on their death, be- 
fore either of theſe events, were to devolve upon certain perſons parti- 
cularly mentioned. 5 2 


The Lords found, that the clauſe in the bond of proviſion, by which 


the daughter accepts of it in full of her legitim or bairns part of 
gear, but under proviſo, that ſhe ſhall be a bairn in his houſe, and 
have a ſhare of his, effects at his death, his other daughters being 
© firſt as well provided, imports no more than that ſhe was to have 
no farther ſhare, until her ſiſters had got as much as ſhe; ſo that 
her claim for her bairns part of gear or legitim, as againſt her father, 
except in competition with her ſiſters, was left entire: And that 
© the after ſettlement, being a mor tis cauſa deed, is not effectual to 
© exclude the legitim. | 


G. F: 
AR. Montgomery. Alt. I Campbell. Anchinlech, Reporter. 


XXX No. XIIIII. 


11 


JEAN and ELIZABETH HUNTERS; 
Againſt 


FANET BROWN N. 
HUSBAND AND WIFE: 


What 78 are extinguiſhed by Diſſolution of the Marriage within Tra 
and Day 


NoREkwW HUNTER; having returned from the Eaſt Indies in an 
' infirm ſtate of health, diſponed, upon the narrative of pure love, 
favour, and eſteem, his whole effects to Jun Brown his betrothed wife, 
under the burden of his debts, and reſerving his own liferent, with a 
clauſe, whereby he excluded and debarred all his friends and relations 
from having any intereſt in the ſubjeQs. t 

Some days after, Andrew Hunter married Janet Brown, and died 
within eight months of the marriage, without iſſue. 

Jean and Elizabeth Hunters his ſiſters, brought an action againſt Ja- 
net Brown for the value of the effects, arguing, that all proviſions grant- 
ed in contemplation of marriage, were extinguiſhed by its diſſolution 
within the year, and without a living child. 

In ſupport of the general propoſition, the purſuers referred to the au- 
thority of Balfout, p. 95. c. 12. and p. 112. c. 27. ; Spottitwood, tit. 
Husband and Wife, p. 157. ; Craig, II. 22. 23.; Stair, I. 4. 19. with 
ſeveral deciſions, as i6th November 1633, Grant contra Grant; 16th 
July 1678, Ld. Burleigh contra Ld. of Fairnie ; 26th February 1751, 
Somervel contra Bell. 

It was argued, that the rule, being ſo firmly eſtabliſhed, muſt obtain in 
all deeds granted intuitu matrimonii, unleſs it be expreſsly excluded. 
And that this deed was granted zntuitu matrimonii, was ſaid to appear 
from the deſignation of betrothed wife, which is applied to the gran- 
tee. 

Anſwered : The forfeiture incident on the diſſolution of marriage 
within the year, and without iſſue, is rigorous and unfavourable; and, 
being introduced by cuſtom, ought not to be extended. But, neither 
practice nor authority has applied it to any other deeds, but thoſe which 
are granted in contemplation of marriage. 

In the caſe of Bell contra Somervel, the deed proceeded on the narra- 


tive, * That no marriage-articles had been executed,” and contained a 
proviſion 


( 271 ) 
proviſion to the wife in liferent, and the children of the marriage in fee: 
Hence it was obvious, that it was granted in contemplation of mar- 


riage. * 

The deed now in queſtion bears to be granted for love and favour; it 
makes no proviſion for children, and appears to be a teſtamentary dona- 
tion from two circumſtances: 1/, That it is burdened with debts, and 
reſerves the diſponer's liferent. 24ly, That it was not delivered to the 
diſponee. The irritancy therefore has no place; for a teſtamentary be- 
queſt by a wife to her huſband was ſuſtained, though the marriage diſ- 
ſolved within the year: Haddington, 6th February 1606, Ld: Coving- 
ton contra Veitch. 


The Lords ſuſtained the defence, and affoilzied.” 
G. F. 
AQ. Margucen, John Donglat. Alt. G. Bachan-Hepburn, Geo. Ferguſon. 


No. XLIV. November 20. 17665 
MARGARET MAT HIESO N, 
Againſt 


JOHN MATHIESO N. 


PROVISION TO HEIRS AND CHILDREN: 
—PRESUMPTION: 


Elaeft or only Daught er. roviſion to Children imput es in former Pros 
viſions, though not purified at its Date. 


Onun MATHIEsSoN elder, being poſſeſſed of an eſtate limited to 
heirs-male, became bound by his marriage-contraCt to pay * to the 
« eldeſt or only daughter to be procreated of the marriage, the ſum of 
6000 merks, in the event that there ſhould be no heir-male of the 
marriage; or, if ſuch heir-male ſhould exiſt and ſucceed to the eſtate, 
the ſum of 4000 merks. | | 
In either event, he became bound to maintain and educate the eldeft 
© or only daughter to be procreated of the ſaid marriage, conform to her 
© degree and quality, till ſhe be married.” | Rn” 
Four daughters exiſted of the marriage, but no male iſſue. During 
its ſubſiſtence, Margaret, the eldeſt daughter, was married; and John 
Mathieſon became bound to pay her 3000 merks, without any reference 


to the obligation to his own contract of marriage. 
The 
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The eſtate having devolved on John Mathieſon's fon by a ſecond mat. 
riage, an action was brought by Margaret for the 6000 merks provideg 
to the eldeſt or only daughter of the firſt. 

Pleadea for the defender: iI mo, Eldeft or only daughter muſt be un 
derſtood conjunctively; and, therefore, the purſuer is not intitled to the 
proviſion e eldeſt daughter, fince ſhe is not only daughter alſo. The 
father was bound to aliment all his daughters equally; and yet the 
ſame expreſſion is uſed in the clauſe of aliment, as in the clauſe reſpec. 
ting the 6000 merks.. I” "RE 

2do, The 3000 merks already paid, muſt impute pro tanto in the 
6000 merks, if the proviſion ſhall be found to take place. xs 

Anſwered for the purſuer : The obvious meaning of the terms, eldef 
or only daughter, is, that the whole 6000 merks ſhould be due to her, 
whether there ſhould be more than one daughter or not. And fo the fa. 
ther underſtood the clauſe reſpecting the daughter's aliment ; for, though 
he maintained his eldeſt daughter in a ſuitable manner till her marriage, 
he diſmiſſed the reſt without any proviſions. | 

To the 2d: The preſumption debitor non pracſumitur donare, does 
not apply. The purſuer was not creditor 1n the 6000 merks, at the 
time the 3000 merks was provided. Her father's firſt marriage ſtill ſub. 
ſiſted. Still there might have been heirs-male of the marriage; and, in 
that event, the 6000 merks was not due. | 


The Lords found, that the purſuer was a creditor for the 6000 
© merks; but that the after proviſion of 3000 merks muſt impute 
in payment thereof.” 


d. F. 
AR. Croſbie. 


Alt. Coſmo Gordon. Reporter, Kennet. 


No. XLV. | November 21. 1766. 
Mrs ANNE NIELSON, Sc.; 


Againſt 
AUSTINS. 


BANKRUPT 


Alimentary Proviſion to a Wife, how far good againſt Creditors ?— 
Claim for Mournings not good againſt Creditors. 
v 


R William Sloan probationer, having made a clandeſtine ma- 
riage with Anne Neilſon, in 1752; and, being deſirous of con- 


cealing it, leſt it ſhould mar his proſpe& of church-pretermeat, gave her 


1 


brother an obligation to pay what ſums he ſhould lay out for her, as to 
« clothes, or tabling, or otherwiſe 3? and acknowledged the marriage by 
a ſeparate mi!hve. "I 

In 1754, ':2ving been ſettled miniſter at Dunſcore, he again acknow- 
ledged the marriage, in another letter but begged that it might be 
kept private for ſume time longer, in the idea that, after five years, the 
cenſures of the church would be preſcribed. In this letter, he re- 
newed luis promiſes of maintaining his wife, as he had hitherto done, 
and propoſed that ſhe ſhould continue to live with her mother. 

About the ſame time, Mr Sloan granted a bond for an annuity of 
I. 5 to his wite, till the iſt March 1757, and of L. 3o, from that pe- 
riod, till he ſhould publicly acknowledge her; and for a ſmaller annuity 
in the event of his death. 

Vir Sloan lived eleven years after the date of the bond; but ſtill the 

arties did not cohabit, and the marriage continued ſecret as before. 

Mr Sloan having died in 1765, and the marriage having been proved 
before the commiſflaries, an action was brought by Anne Nielſon, and 
her relations, who had alimented her, concluding, 1mo, For L. 215, ſaid 
to have been expended on her aliment from 1752 to 1757. 2do, For 
L. 30 yearly, from that period, till Mr Sloan's death, and for the ſtipu- 
lated annuity in time coming. 3tzo, For L. 20 for mournings. 

The free effects not being equal to theſe claims, a competition enſued 
with the creditors. | | 

The purſuers contended, That the proviſions muſt be conſidered in the 
fame light, as if they had been contained in a contract of marriage, in 
which caſe, they would have been effectual againſt creditors: That 
the aliment being a civil, as well as a natural debt upon the huſband, 
the claim of thoſe who furniſhed it muſt be effectual, in terms of Mr 
Sloan's miſſive: That the charge for mournings was moderate. 

Anſwered for the creditors: The preſent caſe is different from that 
of a marriage-contrat. The marriage having been concealed till the 
laſt, creditors advanced their money to Mr Sloan in the belief that he 
was a ſingle man; fo that Mrs Nielſon is barred perſonal: exceptione from 
excluding them, in conſequence of proviſions kept latent by her own 
fault. | 
All claims preceding the date of the bond muſt be preſumed to have 
been diſcharged. At any rate, the obligation upon a huſband to aliment 
his wife, is only preſtable out of his free funds; and, therefore, cannot 
compete with creditors. The annuity of L. 30 was exorbitant. The 
claim of mournings is not good againſt creditors. 


The Lords aſſoilzied from all the claims preceding iſt March 1757: 
Found, that the purſuer cannot compete with her huſband's one- 
© rous creditors upon the alimentary bond for L. 30 yearly, from 
© 1{t March 1757 to the time of her huſband's death; and, there- 
fore, reſtricted the ſame to L. 10 Sterling yearly during that pe- 
© riod: Found that ſhe 1s preferable to her huſband's neareſt of 
© kin for the remaining L. 20 Sterling: Found that the purſuer is 
© not intitled to mournings.” 


G. F. 


Act. Crosbie, Alexander Murray. | Alt. Macqueen. 
Yyy No. XLVI. 
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ALEXANDER GRANT; 
Againſt 


Capt. SUTHERLAND. 


£4-&1@01047 1-0-4 


Juriſdiction of Courts martial. 


Po a complaint that Lieutenant Forbes of the Earl of Sutherland 

regiment, bad charged Captain Gordon with L. 6 : 9: 4, as diſburſeg 
to recruits ; but which appearing not to have been paid, was again paidto 
the recruits themſelves by Captain Gordon; a regimental court-martial 
gave it as their opinion, that Lieutenant Forbes was due that ſum to 
Captain Gordon, and that the commanding officer ſhould be plealed to 
order it to be paid. | 

The Lieutenant-colonel, as the commanding officer of the regiment 
for the time, iſſued a warrant to Captain Sutherland, the paymaſter, to pa 
the ſum to Captain Gordon, and tate it to accompt of Lieutenant Forbes 
fubiiſtence-money. 

Lieutenant Forbes brought an action for payment of his ſubſiſtence- 
money, in which the queſtion was, how far the above ſentence and w- 
rant were effeQtual in law. 85 

Pleaded for the defender: The acts for preventing mutiny and de- 
ſertion provide, That, if any paymaſter wilfully detain or with-hold, 

by the ſpace of one month, the pay of any officer or ſoldier, then, up- 
on proof thereof, before a court-martial,“ he ſhall be diſcharged, and 
forfeit L. 100 Sterling. They likewiſe provide, That, if any infe- 
« rior officer or ſoldier ſhali think himſelf wronged by his captain or o- 
ther officer commanding the troop or company to which he belongs, 
he is to complain thereof to the commanding officer of the regiment, 
© who is hereby ordered to ſummon a regimental court-martial for do- 
ing juſtice to the complainant.” | 

By theſe and other clauſes of the mutiny- acts, a much greater power 
is given to courts-martial, in matters reſpecting the pay of officers, than 
what was here aſſumed. And, in practice, matters of this kind have 
uſually been adjulted in that manner. 

Anſwered: The powers of courts-martial, unknown to the common 
law, and introduced by the mutiny=aQs, for the preſervation of military 
diicipline, can never be carried farther than thoſe acts have gone. But 
there is no clauſe in any of them, which beſtows a juriſdiction in 


matters 
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matters of property or civil right. Courts-martial are, indeed, em- 

wered to inflict a very ſevere penalty on a paymaſter guilty of with- 
holding the pay of officers or foldiers; yet, even from that clauſe, it is 
clear, that, though the court-martial can puniſh, it has no power to de- 


termine any claim of retention, as was attempted in this caſe; and that 
all fuch matters muſt be left to the courts of law. - | 

But, allowing ſuch a juriſdiction to be competent to courts-martial, * 
their proceedings are ſubject to the review of the court of ſeſſion. Mi- 
litary perſons are amenable to the ordinary courts of law; fo that, at 
common law, the proceedings of courts-martial might have been judged 
of by every inferior court; but, by a clauſe in the mutiny acts, all ac- 
tions, for any thing done in conſequence thereof, or in reſpect of any 
ſentence of a court-martial, are limited to the courts of record at Weſt- 
minſter, or Dublin, and the court of ſeſſion in Scotland. | 

Having thus eſtabliſhed the juriſdiction, the purſuer pointed out ſun- 
dry irregularities in the procedure, which it is unneceſſary to mention 
here; and even produced a letter from Captain Gordon, denying that he 
had ever directed the complaint, or applied for a court-martial. 

Hence the judgment of the court can hardly be conſidered as deter- 
mining, whether courts-martial have any juriſdiction, ſuch as was ex- 
erciſed in this caſe; but it fixes the point, that their ſentences may be re- 


viewed, 


* The Lords repelled the defence, and found the defender liable in 
* expences.” . 


G. F. 
Act. Crosbie. Alt. Rate. 


No. XLVII. | December 2. 1766. 
WILLIAM MACKECHNI1E; 
Againſt 


FAMES WALLACE. 
F O m i N 


Action for Ufury, if limited by the Act 31. Elizabeth ? 


N action for uſury, upon the act 12. Ann. ch. 15. was brought 
before a ſheriff, in name of the private party and procurator-fiſ- 
cal, concluding for triple the ſum for which the uſury had been exacted, in 
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terms of the ſtatute; one half to the private party, the other to the 
curator-fiſcal. Pro- 

In an advocation, pleaded for the defender, The action is preſeribed 
by the ſtatute 31. Elizabeth, ch. 5. which enacts, That all aq, 
© brought upon any penal ſtatute, made or to be made, muſt be "Ws 
within two years after committing the offence, when the penalty; 
© appropriated to the crown; and, where the penalty goes to the oF " 
or other proſecutor, the proſecutor muſt ſue within one year, and th 
© crown within two years after that year ended.” 

The laſt act of uſury libelled on, in this caſe, was more than a v8. 
prior to the citation, ſo that the action is preſcribed as to the privae 
party. And, as to the intereſt of the crown, it would ſeem that the 
ſtatute of Queen Anne gives the crown no ſhare of the penalties, ex. 
cept in the caſe of uſury committed by ſcriveners, and others particular. 
ly mentioned, and diſtinguiſhed from common uſurers. 

But, ſuppoſing the crown to have had an intereſt, no proper aQion 
was brought for making it effectual. Procurators-fiſcal hold their commit. 
ſions from inferior judges, and are not authoriſed to ſue for penalties in 
behalf of the crown. His Majeſty*s advocate has brought no action; ang, 
therefore, the claim is preſcribed. 8 

It never could be the intention of the legiſlature, that a penal action 
limited to three years in England, ſhould ſubſiſt forty years in Scotland: 
and, accordingly, it is laid down by Erſkine, IV. 4. 66.; and Bankton, 

II. 12. 22. p. 188. that the act 31. of Elizabeth limits the endurance of 
ſuch penal ſtatutes as extend to Scotland. And ſo it was decided in 
the laſt caſe that occurred, 13th January 1747, Bookſellers of London 
contra Bookſellers of Edinburgh. 

Anſwered: It has been matter of diſpute, whether acts of the Bri- 
tiſh parliament extend to Scotland, without expreſs words to that pur- 
poſe; as in the caſe, 18th December 1753, Duke of Douglas contra 
Lockhart. But, as it would be adverſe to the general principles of lay, 
ſo it would be contrary to the 18th article of the treaty of Union, to 
Hold that a ſtatute of the Engliſh parliament, in the year 1 589, can hare 
any legal effect in Scotland. | 

Accordingly, in an action for the triple value of money loſt at play, 

upon the gth of Queen Anne, the defence founded upon the ſtatute of 
Queen Elizabeth was repelled; 19th January 1737, Murray contra 
Cowan, Dit. Foreign. 
The deciſion, in the caſe of the bookſellers, ſeems to have proceeded 
upon different principles. The ſtatute 12. G. II. ch. 36. was intended 
for the encouragement of the manufacture of paper; and the ſame u. 
ticle of the Union, which prohibits any alteration of the private law of 
Scotland, declares, that the laws for the regulation of trade, cuſtoms, and 
exciſe, ſhall be the ſame in Scotland as in ngland. 

Beſides, though the act of Queen Elizabeth were admitted to limit 

nal actions for what may be denominated new delicts, or things, fr 
the firſt time, declared criminal by a new ſtatute, that would not apply 
to uſury; a crime known in the law of Scotland long before the Union; 
and which muſt, therefore, be tried according to the eſtabliſhed forms 
of that law. ſe 

% o 
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The Lords repelled the defence founded upon the act of the 3iſt of 
Queen Elizabeth. 


| G. F. 
Act. David Dalrymple. Alt. Lockhart, Maclaurin. 
Reporter, Fuſtice-clerk. Clerk, Pringl: 
No, XLVIIL December 2. 1766. 
STEWART; 


E, COMPENS A- 


Bill having been indorſed to a merchant in London, for value in 
account, was proteſted in his name for not payment, and return- 
ed to the indorſer, who charged the with horning, and execu- 
ted a poinding, after receiving advice that the indorſee had died at London 
ſome days before the date of charge. 

© The Lords reduced the poinding ;* though it was pleaded that, in 
the caſe of indorſations for value in account, the ſubſtantial intereſt re- 
mains in tae indorſer. 0 5 

And they repelled the plea of retention argued for the poinder, upon 
the authority of the deciſions, 10th December 1707, Lees contra Din- 
woody; and 14th July 1745, creditors of Glendinning contra Mont- 


gomery. 
In both theſe caſes, there was a bona fides, which did not occur in this 


4 


G. F. 
AQ. Sinclair. Alt. Armſtrong. 


Z 2 2 No. XLIX. 
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MORE; 
Againſt 
PAXTON. 


PROMISSORY NOTE. 


Arreſtment, if preferable to the Indorſation of a promiſſory Note? 


N arreſtment of the ſum in a promiſſory note, laid in the hands 
of the debtor in the note, and proceeding upon the debt of the 
original creditor, was found preferable to an indorſation blank in the 
date, there being no ſufficient evidence that the indorſation was prior to 
the arreſtment. | 
It is unneceſſary to reſume the debate, whether promiſſory notes fall 
under the act of parliament concerning blank writs ; if they were tranſ- 
miſfible by indorfation ; and, in general, if they were intitled to the o- 
ther privileges of bills of exchange, which are now extended to them 
by the act 12th George III. ch. 72. 


G. F. 
For the indorſer, Maclaurin. Alt. H. Dundas. 


No. L December 17. 1766. 
DRUMMON D, and others; 


FEE Againſt 


HUNTER. 
FR W WD Ks 


Proved or not proved, that a Diſpoſition of Heritage was granted. 


Oux DRUMMOND, having ſeven children, and being poſſeſſed of a 
conſiderable moveable eſtate, with two houſes in Edinburgh, execu- 


ted a truſt-deed in 1706, upon this narrative: Foraſmuch as 1 w_ de- 
— « clar 
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dclared my opinion, and made ſettlement and diviſion of my eſtate a- 
© mong my wife and children by a paper apart, of the date hereof, 
« which houſes,” after an enumeration of the particulars of his 
eſtate, annualrents, bonds, obligations, heritable and moveable 
ſubjects, or others which ſhall belong to me the time of my 
« deceaſe, are to be divided in eight parts or ſhares among my children, 
two parts to my eldelt fon, and the remaining lix parts among my o- 
© ther children. | 

A regular book of accounts had been kept by the truſtee, to whom 
the ſubjects were aſſigned for behoof of the children; and, to this book, 
there was a docquet annexed, which was figned by all the children, and 
bore that John Drummond deceaſed, * in the ſettlement of his affairs, 
did make diviſion of his fortune, real and moveable, into eight ſhares, 

Ln,” - - | 
In 1713, John Drummond, the eldeſt fon, executed a diſcharge and 
renunciation * of all he could aſk or claim, by virtue of any bond of 
© proviſion, or other writ conceived in his favour, or by any other right 
« or title co:npeteat to him.” 

At the diſtance of 60 years, William Hunter, the grandſon of John 
Drummond the eldeſt fon, ſerved heir to his great grandfather in the two 
houſes, which had been made over by the younger ſons to their ſiſters; 
and they, having no feudal title in their perſons, brought an action a- 
gainſt William, concluding that he ſhould be decerned to make up titles 
and convey in their favour. 

As the deed referred to in the ſettlement was not produced, a great 
deal of argument was uſed, and many deciſions quoted on both ſides, 
upon the queſtion, how far the ſettlement could be effectual to carry he- 
ritage. Moſt of theſe are to be found, Dict. v. Teftament, p. 459. 
Some more recent deciſions were alſo appealed to, particularly, 18th 
January 1764, Burgeſs contra Stantin. 

But it is unneceſſary to recapitulate the arguments more fully, the 
court having taken up the caſe upon a different medium, and pronounced 
the following interlocutor: 


The Lords, having conſidered the narrative of the deed executed by 
* John Drummond elder, with the docquet ſubjoined to the fitted 
* accompt, ſigned by John Drummond younger, and whole other 
* circumſtances of this caſe, find ſufficient evidence that John 
* Drummond elder did make a ſettlement of the ſame date, by 
* which he divided his whole heritable and moveable eſtate into 
eight ſhares, whereof two parts were given to John Drummond 
* his eldeſt ſon, and the remaining fix parts to his other children; 
and therefore, and in reſpect of the diſcharge and renunciation 
* executed by John Drummond younger, repel the defences, and 
find that he muſt convey the houſes libelled to the purſuers.” 


GB. 
AQ. Rac. Alt, Montgemery, Macleurin. 


No. LI. 
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No. LI. December 29. 1566. 
DO NAL DSO N; 
Againſt 


P AU L and others. 


„ T 


Joint Adventure. 


AMEs PAUL merchant, and John Buchanan and John Barclay hat. 

ters in Glaſgow, were concerned in two joint adventures to the Weſt. 
Indies, with John Macnair weaver, under the firm of John Barclay and 
company. 

Each party was to furniſh his proportion in goods, or money ; and 
the profit or loſs upon the whole was to be communicated. 

An action was brought by Robert Donaldſon for the price of goods 
fold to John Macnair, and entered in his books to John Macnair and 

„which goods, he alledged, had been ſent to the Weſt-Indiez 
along with the other goods belonging to the defenders, who, being en- 
gaged in a copartnery or joint trade, muſt be bound by the deed of any 
one partner. 

Anſwered: From the manner in which the goods were furniſhed by 
the different perſons concerned, the defenders have no acceſs to know, 
whether thoſe put into the common ſtock by Macnair were bought from 
the purſuers or not. Nor 1s it material, 

Perſons united in a proper copartnery are liable ſinguli in ſolidum, and 
bound by the actings of the different partners. With reſpect to the 
trade in which they are engaged, they act as one perſon, ſubſcribe by one 
name, and tranſa& buſineſs in one houſe, from which, and other circum- 
ſtances, the public are induced to deal with each partner on the credit of 
the whole. But, in a joint adventure, the union is leſs intimate; and as 
third parties cannot be induced to deal with one of the adventurers on 
the faith of a tranſient connection, which they can ſcarcely have acceſs to 
know ; ſo there is not the ſame reaſon to conſider the bargains made by 
one of them as binding upon the reſt. 3 

Accordingly, this is underſtood to be law in all commercial countries, 
and the diſtinction is accurately laid down in a work called Le Parfait 
Negotiant, by Savary, Liv. I. ch. 1. It is mentioned by Erſkine, III. 3. 
10. though overlooked by the other writers upon the law of Scotland; 
and appears to have been adopted by the court in the caſe of Champion 
contra Falls and Murray, in 1731. 4 

6 


16 


© The Lords found, that it is not denied that the vn the defen- 
« ders company was John Barclay and company, and the goods are 
« ſtated in the purſuer's books to the debit of John Macnair and 
Cc 


ompany ; and that, though it appears the goods were ſent a- 
broad with the com pany's goods, it is not proved that the com- 
« pany commiſſioned them; and, therefore, aſſoilzied the defen- 
C ders. | * : 8 


G. F. 
Act. Wight. Alt. Maclaurin. 


No. LIL. January 22. 1767. 
MAC PHERSON; 


Againſt 
AR R OT. 


BONA ET MALA FID ES, 
Command of a Superior. 


ON ARROT, by order of John Murray of Broughton, ſecretary to 

the Pretender, drew precepts on the tenants of the eſtate of Winton 
for their farm victual. Theſe precepts were accepted by the tenants, and 
indorſed by Arrot ; againſt whom an action was brought, after the pre- 
cepts had been proteſted againſt the tenants, for not delivery, and againſt 
the drawer for recourſe. | 
The purſuer contended, That theſe precepts muſt be conſidered in the 
ſame light as bills of exchange, fo as to ſubject the drawer and indorſer 
in recourſe. | 

The defender, on the other hand, pleaded, That the precepts were 

null, as wanting the ſolemnities of probative writings. And, ſuppoſing 
them actionable, that the indorſations could be conſidered in no other 
light than that of an aſſignation, which implies warrandice from fact 
and deed only; and which warrandice is not incurred in the preſent caſe, 
ſince the refuſal of the tenants to deliver the victual was not occaſioned 
by the fault of the defender, but was a neceſſary conſequence of the ſup- 
preſſion of the rebellion ; ſo that the principles will apply, which were 
eſtabliſhed in the aQtion brought by the town of Paiſley, againſt Mr 
Murray, for reſtitution of the money levied by the rebels. 


"Os «© The 
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The Lords, in reſpect the precepts were drawn b 
y the deft 
factor appointed by the rebels upon the eſtate of — 1. 
6 purchaſed by the purfuer's author, when in the knowledge ho 
+ charafter in which he ated, and that the value paid was 0. fle 
* for behoof of the rebel army, which was then in poſſeſſion ofthe 


LM 2 
but 1 country, found that the defender is not liable in te⸗ 


G. F. 


Act. Je. Milliamſon. Alt. Montgomery. 


No. LIII. # ebruary 24. 1767, 
MACHARGS; 


Againſt 


CAMPBEL I. 
REPARATION—RES INTER ALIOS. 


Aſpythment.—Sentence of a Court-martial, evidence in an Afion of 
AHtbment. 


OLIN CAMPBELL of Kilberry, Major-commandant of the 
* ioodth regiment of foot, incamped before Fort-Royal in the 
Hand of Martinico, being accuſed of the murder of John Macharg, a 
Captain in the ſame regiment, was tried upon the ſpot by a court-martial, 
who pronounced this fentence : | 

© The court is of opinion, that Major-commandant Colin Campbell is 
« guilty of the crime laid to his charge; but there not being a ſufficient 
* majority of voices to puniſh with death, as required by the articles of 
© war, the court doth adjudge the ſaid Major-commandant Colin Camp- 
bell to be caſhiered for the ſame. And it is the farther opinion of the - 
© court, That he is incapable to ſerve his Majeſty in any military em- 
« ployment whatſoever.” 

The proceedings of the court-martial were approved by the King; 
and Colonel Campbell was caſhiered accordingly. | 
James Macharg of Keirs, father to the deceaſed, and Quintin and lſi- 
bel Machargs, his brother and ſiſter, brought an action of aſſythment in 
the court of ſeſſion. ES 

Pleaded in defence: Imo, Aﬀythment, in the cafe of ſlaughter, ap- 
pears to have · been a refinement upon the original practice of the not- 
thern nations, when beginning to emerge from a ſtate of barbarity- 
Private revenge was the only puniſhment of crimes in the firſt ſtage 


ſociety. 


ON 
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ſociety. It was an improvement to ſubſtitute in its place a pecuniary 

ration, known in all the northern nations under various denomina- 
tions, taken from the ſpecies in which the ſatisfaction was made. As 
cro, which in Celtic ſignifies Kine, galnes, calves, vergelt, perhaps air- 
get, money; Kelchyn, Enach, &c. 

But ſo ĩimperfect a ſyſtem of puniſhment, which in effect gave an im- 
munity to the wealthy, could not ſubſiſt in a maturer ſtate of ſociety. 
Corporal puniſhments were introduced, as a more eſſectual method of 
checking the progreſs of crimes, and the change was ſubmitted to, as af- 
fording a more ample gratification of reſentment. That, however, 
might be diſappointed by the pardoning mercy of the Sovereign; and it 
became neceſſary to ſubſtitute a pecuniary fatisfaCtion, to prevent the mur- 
murs of the perſons injured, and to obtain their conſent. 

Such is che idea of aſſythment given us by Preſident Balfour, who ſays 
that it was paid * to the kin, bairnis, and freindis—in contentatioun of 
their damnage,—and for pacifying of thair rancor.” Prat. p. 516. 


c. I. 

The ſtyle of letters of Slains, as given by Dallas, is agreeable to this 
idea. It expreſsly ſlipulates forgiveneſs and oblivion of all rancour, 
grudge, and reſcatment. Lord Bankton tells us, that aſſythment was 
given to the wife and neareſt of kin, that they might be reconciled to 
the manſlayer.” Bankt. I. 10. 15, | 3 

Accordingly, it appears from the whole ſtrain of our ſtatutes, that aſ- 
ſythment did not take place, unleſs where the King had interpoſed b 
granting a remiſſion. See 1424. c. 46. 1528. c. 7. 1584. c. 136. 
1592. c. 157. 1593. c. 173. and 178. By theſe ſtatutes, perſons 
who take themſelves to remiſſions are obliged to pay an aſſyth- 
ment. But the act 1528. c. 7. makes an exception of {laughter and 
mutilation, which are declared to keip the ordour of the act maid there- 
© upon of before.“ This, Sir George Mackenzie, in his obſervations up- 
on the ſtatute, explains to import, that, becauſe by the 63. act of par- 
© liament 6. James IV. (i. e. 1 503. c. 63.) no remiſſion can be granted 
for theſe crimes ; therefore, there can be no aſſythment. 

No inſtance can be pointed out where aſſythment was awarded, or 
even claimed, except where a remiſſion had taken place; and this is 
ſtrong negative evidence, that it was conſidered as a ſuccedaneum to the 
puniſhment, and not as a civil claim of damages or reparation. 

It is upon this principle, that aſſythment is proportioned to the rank of 
the deceaſed, not to his gate; that the action is limited to the neareſt in 
kin, though others may be equal ſufferers ; that it cannot be purſued 
without the concurrence of all the neareſt in kin ; that it is not competent 
when the manſlayer has ſuffered the laſt puniſhment of the law. 

In the preſent caſe, the law has had its courſe ; the Sovereign has not 
interpoſed to mitigate it; the defender has ſuffered the puniſhment com- 
menſurated to his guilt. 

2do, Et ſeparatim. The ſentence of the court-martial affords 
no proof that a murder was committed, ſo as to give room for the de- 


mand of an aſſythment. 


For, firſt, the court of ſeſſion is not at liberty to go upon the evidence 


7 before the court-martial, or to proceed upon the ſentence pronounced 
y them. 
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Evidence adduced in one court, for a ſpecial purpoſe, cannot be plead: 
ed in another court for a different purpoſe. A proof of forgery brouss, 
in the court of juſticiary ad vindictam publicam, would not be 1 
in the court of ſeſſion, in an action of improbation of the ſame we. 
_ 

The verdict of jury returned in the court of juſticiary, convidting of 
theft, was found not to be probatio probata, in an after action of 

in the court of ſeſſion; 27th November 139, creditors of Machar contre 
Bontein. Nay, in the ſame court, evidence adduced ad bunc ectum, would 
not be evidence to another effect. In the court of exchequer, the con. 
demnation of the ſhip and that of the cargo, may turn upon the ſame 
facts; but evidence led in a trial for condemning the one, would not be 
ſuſtained in a trial for condemning the other. 

2. The ſentence of the court- martial, does not import that the defer. 
der was guilty of murder. 

It bears, indeed, that the defender was guilty of the crime laid to hi 
charge; but this is obviouſly an inaccuracy, and it is explained by the 
tenor of the ſentence. If murder had been found proved, the puniſh. 
ment of murder muſt have been inflicted. Since then the defender wa 
not condemned to the puniſhment of murder, he cannot have been found 
guilty of the crime: | 88 | 

In every court, there is a legal number which muſt concur, before 4 
condemnatory ſentence can be pronounced. Suppoſe in Scotland /even of 
the jury voted for finding the pannel guilty, or ſuppoſe in England, all 
but one juryman gave their voices for it, ſtill, whatever preſumptions 
might ariſe, the pannel would be an innocent man in the eye of the 
law. Juſt ſo in a court-martial, whatever may be the opinion of a ma- 
Jority of the members, yet, unleſs a legal majority, ꝙ out of 13, give 
their concurrence, a capital puniſhment cannot be inflited, nor a capita 
crime found proved. And judging of the ſentence by this ſimple rule, 
it is clear that it affords no proof of murder; though it ſhould be held az 
probative in this court ſo far as it goes. | 

Anſwered, to the 1% defence: In all caſes of damage incurred dab 
aut culpa of another, the perſon injured is intitled to reparation, every 
crime producing a two-fold action, one criminal, ad vindictam publican, 
another civil, ad damnum et intereſſe: Ex quibus cauſis publica ſunt ju- 
« dicia, ex his cauſis non eſſe nos prohibendos, quo minus et privato 
mus, ' is the rule laid down by Ulpian, L. 7 1. D. de Injur. And, 
in the caſe of murder, the action is competent to the relations of the de- 
ceaſed, In factum actio moribus comparata eſt, quae datur conjugi ſu- 
« perſtiti, haeredibus, liberis, et iis quos defunctus alere tenebatur; 
Math. tit. de Sicar. cap. 7. HII. 

And this action is not confined to the caſe of murder. By a variety 
of ſtatutes, aſſythment is given in other crimes. See 1424. c. 33. 1425 
e. F. 1426. c. 95. 1457. c. 74. 1528. c. 7. 1584. c. 136. 1593. c. 178. 
In many of theſe ſtatutes, it is expreſsly provided, that remiſſions ſhall 
not be granted, without caution found for the aſſythment. And ſo little 
reaſon is there for ſuppoling that the claim of aſſythment is limited to 
the crime of ſlaughter, that it is excepted in the ſtatute 1 528. c. 7. 4 
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that period, murder was incapable of being pardoned ; ſo that it was 
unneceſſary to make any enactment with reſpect to the aſſythment, in 
the event of a remiſſion, which could not take place. But this does not 
imply, that aſſythment could not be exacted where puniſhment had been 
inflicted. On the contrary, the multitude of ſtatutes providing for pay- 
ment of the aſſythment, notwithſtanding a remiſſion, clearly points out, 
that it was in that caſe only, that any doubt was entertained on the ſub- 
At common law, the criminal was bound to aſſyth the party whom 
he had injured; no ſpecial ſtatute was neceſſary to eſtabliſh a point re- 
ceived and underſtood ; but a doubt might be entertained, how far crimes 
were not entirely aboliſhed by a remiſſion, ſo as not only to ſtop the 
niſhment of the law, but to exclude the claim of damages. To ob- 
viate this doubt, was the intention of thoſe various ſtatutes, which pro- 
vide that aſſythment ſhall be due, notwithſtanding a remiiſion. The 
Sovereign, the fountain of juriſdiction, and the repreſentative of the 
public, may pardon the injury done to the public; but he cannot en- 
croach upon private right, or deprive the party injured of his claim to 
indemnification. | | = | 

Accordingly, all our lawyers have conſidered aſſythment in the light, 
not of puniſhment, but of reparation. In Quoniam Attachiamenta, the 
title of the 69th chapter is, * Licet curiae in cauſa criminali taxare dam- 
raum partis; and that damages were underſtood to be due in the caſe 
of crimes, is proved by the contents of the chapter itſelf. The paſſage 
from Balfour, quoted by the defender, 1s really an authority to the ſame 
purpoſe. Lord Stair conſidered aſſythment in that light; Stair, I. 9. 7. 
Sir George Mackenzie's authority, in his criminal law, is expreſs to the 
fame purpoſe ; ſee tit. Remiſſion, F 3. And Lord Bankton lays down 
the like doctrine, I. 10. F 14. 15. 17; _ 5 

The act 1661. c. 22. is, by itſelf, a demonſtration, that aſſythment 
was not looked upon in the light of puniſhment. Homicide, in ſelf- 
defence, or even caſual homicide, is not, properly ſpeaking; criminal; 
though, therefore, the ſtatute directs, that the manſlayer, in theſe caſes, 
ſhall be aſſoilzied from death, yet it expreſsly provides for payment of a 
fine to the uſe of the defunct's wife and bairns, i. e. for an aſſythment; 
not as a ſuccedaneum to capital puniſhment, but as a pecuniary reparation 
in a caſe where no crime can be faid to have been committed. Mere 
fault infers damages; but dolus is the effence of crimes. 

Anſwered, to the 2d defence: 1f, The defender's argument, were it 
well founded, would put an end to the claim of aſſythment in all capital 
crimes. Theſe cannot be tried in the court of ſeſſion, and it may be 
doubted, if a proot could be brought of them in that court, even to the 
effect of decreeing an aſſythment. Accordingly, in practice, the ſen- 
tence of the criminal court, eſtabliſhing the crime, is the ground of the 
civil procedure, and probatio probata of the guilt. „ 
And this is agreeable to the analogy of law. The proof of forgery 
led before the court of ſeſſion, is probatio probata upon a remit to the 
court of juſticiary. A declarator of marriage in the conſiſtorial court, 
is probatio probata in an action of aliment before the court of ſeſſion. 


The caſe of Bontein is a ſingle deciſion, and was attended with very par. 
ticular circumſtances. 
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The inſtance of foreign decrees can ſcarcely be conſidered as a parall 
example. Theſe receive execution only ex comitate. And yet, even 5 
a foreign decree, a decree of the court of King's bench, it was found 
by the houſe of Lords, that the court of elfen were bound to give exe. 
cution; 7th January 1755, Wilſon contra Brunton and Chalmers. 

2. The ſentence ot. the court- martial ſufficiently eſtabliſhes that mur 
der was committed. The crime laid to the defender's charge was mu. 
der, and the ſentence finds the crime laid to his charge proved. He e. 
ſcaped, indeed, a capital puniſhment, from the peculiar conſtitution of the 
court, where ſome of the members laid more weight than others upon 
certain alledged circumſtances of alleviation ; but they appear to have 
been unanimouſly of opinion that he was guilty of murder. 


The Lords found the defender liable to the purſuers in an aſſyth- 
* ment, and remitted to the Ordinary to modify it.” 


6 G. F. 
Act. Lockhart. Alt. Sollicitor Dundas, Ro. Campbell. 


No. LIV. March; 1767. 


THOROLD, and others, Aſſignees under the Commiſſion of Bankrupt 
Meſrs THOMSON and TABOR E 


Againſt 


Meſſrs FOR REST and SINCLAIR, Merchants in Edinburgh, 
and others. 3 TS 


F OT 1rH-IHON 


Arreſters preferred to Aſſignees, under a Commiſſion of Bankruptcy. 


ALTER THOMSON a native of Scotland, and Samuel Tabor an 

Engliſhman, merchants in London, committed an act of bank- 
ruptcy, upon the iſt of November 1758. A commiſſion of bankruptcy 
was obtained upon the 2d of November, and the commiſſioners veſted | 
the eſtate in aſſignees upon the 21ſt. 

Forreſt and Sinclair, and others, merchants in Scotland, were credi- 
tors to the bankrupts, partly by accounts for goods furniſhed to them, 
and partly by bills of exchange originally due to Engliſhmen, but in- 
dorſed in their favour before the bankruptcy. 3 

None of theſe creditors appeared before the commiſſioners of bank- 
ruptey, or claimed upon the debts. But, upon the 8th and 9 
N. 


1 


days of November 1758, they uſed arreſtments for affecting certain debts 
due to the bankrupts, by perſons reſiding in Scotland. 

The arreſters having brought proceſſes of forthcoming, a competition 
enſued between them and the aſſignees under the commiſſion. 

Pleadedifor the aſſignees: The debts due to the bankrupts are Eu- 
gliſb debts. They are the reſult of that intercourſg of trade, which was 
carried on by their correſpondents here, with the bankrupts reſiding in 
England. It was there that they made the advances by which they be- 
came creditors, and it was there that the money ought to have been repaid. 
England, therefore, was both the locus contractus, and the locus ſolution: 
deſtinatus. 475 OD | 

It is a point much diſputed among lawyers, whether moveables have 
any ſitus other than that of the creditors domicile; and it has been ſaid 
that they follow the perſon of the creditor, and muſt be held to be in 
that place, ub: dominus rerum ſuarum larem ſummamque conſtituit. 

But, whatever may be held as to moveables, which are capable of lo- 
cal ſituation, the caſe is clearer as to debts, mere incorporeal rights, in- 
capable of loco-poſition in themſelves, and which can ſcarcely be conſi- 
dered as exiſting any where, but in the perſon of the creditor. Indeed, 
it would produce ſtrange eſſects, were debts ſuppoſed to follow the per- 
ſon of the debtor, who, by that means, would have it in his power, 
not only to conſtitute as many fora competentia for his creditors, as the 
different kingdoms he choſe to reſort to, but even to vary his ſucceſſion 
in the ſame manner. With regard to the laſt point, the queſtion came 
to trial, 28th November 1744, Brown contra Brown. In that caſe, the 
law of the creditor*s domicile was found to regulate the ſucceſſion to dehts; 
and there ſeems to be no reaſon why the ſame thing ſhould not take 
place in queſtions of tranſmiſſion inter vivos. 

But the preference of the aſſignees may be ſupported, without diſcuſ- 
ſing theſe abſtract points. | 

It cannot be diſputed, that the aſſignees are intitled to compete for their 
intereſt. That is an adjudged point in various inſtances. If fo, it muſt 
follow that they are preferable. A voluntary aſſignation by the 
common debtor, would have been good, if executed according to the 
forms eſtabliſhed in foro domicilii. A neceſſary aſſignation would alſo 
have been good, were it the practice in England to make the bankrupt 
execute a conveyance of his eſtate in conſequence of the commiſſion. 
And it cannot alter the caſe, that, by the laws of that country, a bank- 
rupt is not required to convey, but only to diſcloſe his effects, which are 
held to be, ip jure, veſted in the aſſignees, from the time of the act of 
bankruptcy. To give full effect to this transference of the property, is 
not to recogniſe the authority of a foreign ſtatute, as obligatory beyond 
the territory of the law-giver : It is no more than to ſupport a convey- 
ance, formal according to the laws of the place where it was executed ; 
dr i which has been uniformly done whenever the queſtion occur- 
The laws of a foreign ftate, cannot operate authoritatively extra ter- 
ritorium; but there are certain conſequences ariſing from the laws of one 
nation, which muſt, in equity and juſtice, be allowed to take effect in 
another, Marriage is a legal aſſignment to the huſband of the debts 

due 
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due to the wife. Suppoſe the debtor ſhould retire into England, where 
law is different, it would be no defence to ſay that the debt was the 
become an Engliſh debt, and muſt be regulated by the law of that cov 
try. In England, promiſſory notes carry intereſt; in Scotland, they dy | 
not. Suppoſe an action to be brought here, for payment of a promiſſo. 
ry note granted in England, there cannot be a doubt that decree 
be recovered not only for the principal, but alſo for the intereſt, 

The ſame rule has been followed, with reſpect to the ext inction of ob. 
ligations. In an action purſued upon a bond granted in England, 
ment was allowed to be proved by witneſſes ; 16th February i 626, 85 
braith contra Cuningham. The oath of the cedent was admitted againg 
the aſſignee of a bond granted in England; 28th June 1666, Macmor. 
lan contra Melvill. The Engliſh ſtatute of limitations has been allows 
to be pleaded in bar of an action purſued here for a debt contracted in 
England; Dic. voce, Foreign. 

If then the law in foro contractus regulates the conſtitution, and the 
extinction of obligations, it would ſeem to follow that it muſt regulate 
their tranſmiſſion alſo. And, accordingly, in the noted competition of 
the creditors of Captain Wilſon, 1ſt February 1755, the aflignces were 
erred to the arreſters. 

It was pleaded ſeparatim, That the bankrupts had obtained the Lord 
Chancellor's certificate, which was an effectual bar to all actions for ori 
debts, at leaſt againſt Engliſh creditors ; and the arreſters muſt be conſi- 
dered in that light, as having indorſations in truſt of bills of exchange o- 
riginally due to Engliſhmen. oF 

Anſwered for the arrefters: Although, in a queſtion of ſucceſſion, the 
right of the debts due to the bankrupts might be regulated by the law of 
England, yet that is nothing to the preſent caſe, where it is enough to 
obſerve, that the debts arreſted are due by perſons reſident in Scotland, 
and cannot be purſued for elſewhere than in the courts of Scotland, or 
attached otherwiſe than by the diligence of the law of Scotland. 

Nor is there any abſurdity in ſuppoſing a creditor, who has lands, ot 
moveables, or debts, in different parts of the world, to be amenable to as 
many different juriſdictions; On the contrary, there is a neceſſity, that 
| his creditors ſhould have acceſs to affect his ſubjects. 

It cannot be maintained that an Engiiſh ſtatute can have effect in this 
country vi flatut: ; the utmoſt length that it is poſſible to go, is, that it 
\ ought to be inforced by that comtas which prevails among different 
countries. But all comtas muſt be mutual; and it is certain, that the jud- 
ges of England would pay no regard to a mere poſitive enactment of | 
the law of Scotland. There can be no reaſon, therefore, to give effed 
here to ſimilar enactments of the Engliſh law. 
Inh be legal transference of the eſtate of the bankrupt, which takes place 
in England, in conſequence of the commiſſion, muſt be conſidered in a 
very different light from a voluntary / conveyance, The creditor has 
right to diſpoſe of his property as he pleaſes, and a conveyance made 
by him muſt be effectual every where. But a legal conveyance is ſtridlly 
local, and can never operate beyond the territory of the legiſlature which 
introduced it. Payment may have been allowed to be proved, in a —_ 
| | ag ” 
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agreeable to the law of the country where the debt was contracted, from 
the juſt preſumption, that the party relied on that ſpecies of proof which 
is there admitted. For a ſimilar reaſon, the Engliſh ſtatute of limita- 
tions may, in ſome caſes, have been held to be the rule in the 
extinction of obligations contracted in England. Conveyances may 
have been ſuſtained when executed according to the forms of the law of 
that country where they were made, though different from the forms 
known in this country: And, upon this principle it is, that, in the pre- 
ſent caſe, the aſſignees have been found intitled to compete, though de- 
riving their right from a ſpecies of legal conveyance unknown in Scot- 
land. But it does not follow from thence, that the diligence of the law is 
to be diſappointed, in conſequence of a ſtatutory transference of property 
eſtabliſhed by the law of another country. To admit this effect, would 
be to render our own legiſlature, and our own judges, ſubordinate to fo- 
reign laws and foreign courts. EE 
Anſwered to the argument upon the Lord Chancellor's certificate : It 
would ſeem that the benefit of the certificate is not meant to reach be- 
d England itſelf, for which, reference was made to the opinion of 
Lord Talbot and of another great lawyer, which are given by Davies on 


Bankrupts. Indeed, the plea now urged could not be maintained even 


in England. There no creditor is compelled to accede to the commiſſion ; 


and creditors, who have not acceded to it, are not barred by the certifi- 
cate, as was proved by ſeveral authorities from the law of England, par- 
ticularly 7. Viner, p. 116. 134. 

Hence it follows, that the certificate could have no effect againſt the 
arreſters, though it were allowed, in any caſe, to afford a defence in the 
courts of Scotland. At any rate, the benefit given by the certificate, is 
a privilege perſonal to the bankrupt, and which cannot be pleaded by his 
creditors or any other perſon. See 2. Vern. 696. 697.; Trin. 1715. 
Goodwin's caſe. ; 2. Viner, 131. 


The Lords found, that the proceedings, under the commiſſion of 
* bankruptcy, did not bar the creditors of the bankrupts, whether 
their debts were contracted in England or Scotland, from affecting 
© their debtors effects ſituated in Scotland, or debts due to 
them by perſons reſiding in Scotland, by legal diligence: And 
* therefore found, that ſuch of the arreſters, againſt whoſe arreſt- 


ments no objections are made, are preferable to the aſſignees un- 
der the commiſſion of bankruptcy.” — 


G. F. 
For the aſſignees, Lockhart. 


For the arreſters, Ferguſon, Montgomery, John Campbell, jun. Pat. Home. 
Reporter, Edegefield. Clerk. 
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B LACXLO CR; 
Againſt 


HERON and others, Tutors of ALEXANDER G0L DIE 


S A Lb 


Where the Buyer's faith is followed. 


OskRT BLACKLOCK purchaſed the lands of Over Clifton from 

Alexander Kincaid, and paid a part of the price ; but, refuſing to 
pay up the balance, upon account of incumbrances not purged, was 
charged for payment, and obtained a ſuſpenſion. 

During the dependence of the proceſs, Blacklock diſponed the lands 
to Mr Goldie his agent, upon the narrative of a certain ſum of m 
paid, and under a declaration that he ſhould, by his acceptance of the 
diſpoſition, become bound to relieve him of the price. At the ſame 
time, Mr Goldie granted bond for the part of the price already paid by 
Blacklock, obliging himſelf to relieve him of the balance; and this bond, 
notwithſtanding the narrative of the diſpoſition, is declared to be the va- 
lue given for it. 

Some time after, Mr Goldie was cognoſced lunatic ; and a ranking 
and fale of his eſtate having been raiſed, Blacklock, who was puſhed 
by Kincaid for the balance of the price, brought an action againſt Mr 
Goldie's tutors dative, concluding, that the conditions of the bond and 
diſpoſition ſhould be implemented, or that the lands ſhould be re- 
ſtored. | 
Argued for the purſuer: Though a bona fide purchaſer from Mr 
Goldie would not have been liable to this ground of challenge, the pre- 
ſent caſe is different where Mr Goldie himſelf is the party, and where 
the queſtion is, Whether he can hold the ſubject without implementing 
his part of the tranſaction? The negative is implied in all mutual con- 
tracts. Where one party fails to implement, the other may either inſiſt 
for damages, or bring a declarator to have the contract annulled; 13th 
July 1670, Raith contra Woolmet ; 20th July 1675, Maitland contra 
Ld. Gight. | 

In the caſe of excambion, if the one parcel of lands be evicted, the 
party ſuffering the eviction has regreſs to his own original lands ; and the 
ſame principles apply to a contract of ſale. Indeed, it has been found, 
that, where the diſponer becomes inſolvent, proceſs lies for ſtopping his 
infeftment, and drawing back the diſpoſition; Home, December 
1721, Selkrig contra Selkrig. 

Anſwered : 


1 


Anſwered: Where the ſale remains in nudis ſnibus contradtus, there 
is no more than a perſonal obligation; and neither party can deinaad im- 
plement, unleſs he be ready and able to give it. But here the tranſac- 
tion did not remain upon the footing of a minute of ſale. The lands 
were delivered on the one hand, and the price ſecured on the other: 
And this is equivalent to payment; * &1 is qui vendidit fidem emptoris 
« ſequutus fuerit, dicendum eſt, ſtatim rem emptoris fieri, & 41. Inſt. de 
R. D. Indeed, the pactum legis commiſſariae was introduced for the ve- 
ry purpoſe of preventing the immediate transference of property upon 
delivery; and, ſince no ſuch paction intervened in the preſent caſe, the 
ſeller muſt be underſtood to have betaken himſelf to the perſonal ſecurity 
of the purchaſer. 1 
Excambion ſtands upon different principles from ſale. Each party is 
debitor ſpeciei, and the contract is not completed without an effectual 
transference upon both ſides, which cannot take place, if one of the par- 
ties was not the real proprietor of the /pecies which he took upon him to 
convey. But, in ſales, the ſeller only is debtor ſpecter, and the purcha- 
ſer is debitor nominis; there is no p/ſum corpus to be delivered by him; 
and, therefore, his obligation may be ſatisfied by equivalents, by giving 
ſecurity, as well as by actual payment. 


© The Lords repelled the reaſons of reduction, and aſſoilzied. 
G. F. 


AQt. Macqueen. Alt. Crosbie. 


HITCHREEDL; 
Againſt 


A D 4 M. 
in 


Infeftment in a Right of Annualrent taken on a Precept in a Diſpofitiou 
| of the Property. | 


N infeftment, in a right of annualrent granted by a perſon not in- 


feft, proceeding upon the precept contained in a diſpoſition of the 
property in favour of the granter of the annualrent, was found inept. 


It was pleaded : That precepts may be aſſigned in whole or in part, 
and that majors ineſt minus. But the anſwer was plain. Though there 
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was a warrant for infeftment in the property, and which might 
been executed as to a part of the ſubject, there was no warrant for an 
infeftment in a right of annualrent. 


G. P. 
Act. John Douglas. Alt. James Grant. 


No. LVII. ec July 17. 1766. 
 -GILLENDERS; 


Againſt 
BIRWHISTLE. 


PROMISSORY NOTE. 


Recourſe ſuftamed, though not duly negotiated. 


RoM1SSORY notes payable, zoth June, were indorſed 25th June, 
to a gentleman in the iſland of Lewes, with recourſe, in terms of 
a fitted accompt of the ſame date. 

The notes were tranſmitted by the indorſee to his agent at Edinburgh, 
in a letter of 26th June, and came to hand upon the 6th of July, but 
were not proteſted till the 13th. The debtor in the notes became bank- 
rupt on the 23d of July. | 

The Lords found recourſe competent, though, in the caſe of a 
bill of exchange, it would have been cut off by failure of —_—_— 
But it ſeems to have been the opinion of the court, that promiſſory notes 
did not require exact negotiation. 


G. F. 
AR. Lockhart, Sollicitor Dundas: Alt. Macqueen. 


No. LVIII. 


( 293) 


No. LVIII. Ju 17. 176% 
r O R; 
40 


The Cmvenery of the TRADES of Aberdeen. 


Powers of Incorporations m naming their Clerks. 
ns of the ſeveral trades, the conveener and treaſurer, witli 
= _ more, elected from the ſeveral incorporations, as, in all, a- 
mount to the number of 33, compoſe what is called the conveener- court 
of Aberdeen, which is entruſted with the ſole management of the funds 
belonging to the trades in general ; and the clerk choſen by the conve- 
nery court is virtute officiz clerk to the ſeveral incorporations. 

In 1724, upon the death of a former clerk, the convenery elected Mr 
John Taylor to be their clerk, during all the days of his life-time, and 
© his good ſervice in the ſaid office. = ps 

In 1756, Mr Taylor applied to have his ſon James conjoined with 
him in the office, and named to the ſurvivancy of it, which was done by 
an a& of the convenery, proceeding on a narrative of Mr John Taylor's 
valetudinary ſtate of health, and his deſire to have his fon joined with 


James Taylor continued to act as joint-clerk, till December 1765, 
when he died; and Mr James Watſon was propoſed as affiſtant-clerk, 
Mr Taylor oppoſed Mr Watſon's being named ; but the convenery, 
16th January 1706, upon a narrative of Mr Taylor's valetudinary ftate 
of health, nominated Mr Watſon an aſſiſtant-clerk, during Mr Tay- 
« Jor's life, and continuance in office; and under this expreſs declaration, 
* that, in caſe the ſaid John Taylor ſhall be able and willing to diſcharge 
the duty of the office himſelf, this preſent election ſhall in nowiſe 
« prejudge him of any of the profits or privileges thereto belonging, and 
* the ſaid James Watſon being only to receive ſuch gratification out of 
© the perquiſites of the office, while the ſaid Join Taylor lives and con- 
| © tinues in the office, as the convenery ſhall judge adequate to his labour.” 
Mr Watſon accepted of the office under theſe conditions; but repre- 
ſented that, as his profits, during Mr Taylor's life, would be very ſmall, 
he hoped the convenery would give him the ſurvivancy of the office for 
life, after Mr Taylor's death, or reſignation ; and the convenery, at ſame 
ſederunt, elected Mr Watſon * to be clerk to the convenery and trades 
of Aberdeen, during his life-time, and good ſervice in ſaid office, and 
gave and granted to him the haill ſalary, benefit, and caſualities, for- 


* meriy paid to any clerk in ſaid office, from and after the death of ſaid 
John Taylor, or his demiſſion of ſaid office.” 
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Of the members of the convenery, there were for electing Mr Watſ⸗ 
aſſiſtant-clerk 24, againſt it 3; two members were abſent, and four 0 
not vote. And, in the after- ſtep of electing him to the ſurvivancy, there 
were for it 23 ; againſt it, one. Four declined voting, and five were 
abſent. 

Upon the 12th March 1766, Mr Watſon appeared in the convenery 
court, and declared, that he was willing to act as clerk, when Mr Tay- 
lor could not attend, and that without demanding any part of Mr Tay. 
lor's ſalary ; and this offer was recorded in the convenery books. 

Mr Taylor and his adherents brought a proceſs of reduction for ſet. 
ting aſide Mr Watſon's election, in which Lord Auchinleck, as Ordi 
by interlocutor, 29th November 1766, la reſpet James Watſon Th 
declared, by an act, recorded in the convenery-court books of Aberdeen, 
* that he is to demand no part of the ſalary or perquiſites of the office, 
during Mr Taylor's life, found Mr Taylor is not hurt by Mr Watſon 
being appointed his aſſiſtant; therefore aſſoilzies the defenders from 
the action, ſo far as it concludes, that the act of election appointing 
Mr Watſon aſſiſtant-clerk to Mr Taylor, during his life, ſhould be re- 
duced, and decerns ; and appointed both parties to give in memorials 
on the point, how far the convenery court are intitled to name Mr 
« Watſon clerk to the trades, after Mr Taylor's death ; or, if they can 
< appoint à clerk, but in the caſe of the actual vacancy of the office. 

Mr Taylor gave in a repreſentation againſt that part of the interlocu- 
tor, which ſuſtained Mr Watſon's election as aſſiſtant-clerk, to which 
anſwers was made, and memorials given in on the point not determined; 
and the Lord Ordinary, * Having conſidered the repreſentation for the 
<- purſuers, and anſwers, with the mutual memorials, upon the point not 
determined by the interlocutor, and ſpecially, that it is admitted to have 
© been the cuſtom for above 40 years, for the convenery court to have 
« perſons fixed for ſucceeding the clerk in poſſeſſion, in the event of his 
© death, which may be attended with convenience, as it is an office of 
* truſt, and proper to be diſcharged by a perſon who has been called u- 
© pon particularly to make himſelf acquainted with the duties of it, ſuſ- 
© tains- the defences, and aſſoilzies. And to this interlocutor his Lord- 
ſhip adhered. | 

A reclaiming petition was preſented to the court for Mr Taylor; upon 
adviſing of which, with anſwers, the Lords, 17th July 1767, found 
the convenery court had no power to conjoin an aſſiſtant with John 
Taylor, in the office of clerk to the trades of Aberdeen, during his life; 
© and, therefore, reduce the act of the conveener court called for, in fo 
far as it nominates James Watſon affiſtant-clerk, during John Taylor's 
© life, and continuing in office, and decern. And, as to the point, how 
© far the convenery court have power to name James Watſon clerk to 
© the trades, after John Taylor's death, find it premature to determine 
that point, until the death or demiſſion of the ſaid John Taylor. 

A reclaiming petition for Mr Watſon againſt this interlocutor was re- 
fuſed, without anſwers. 


f uy A 
For 'Taylor, Alex. Wight. 1 For Watſon, Robert Blair. 
| No. LIX. 
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No. LIX. July 31. 1767. 
Mr ALEXANDER LOCKHART, Dean of Faculty 


Againſt ROE 


The EARL of EGLINTON. 


IMPLIED CONDITION. 


In a bond payable by an heir of proviſion. 


diſponed his whole eſtates in favour of Katharine, Counteſs of 
loway, his eldeſt daughter, with power to burden, gifted and diſpo- 
ned to Alexander Lockhart, his grandſon by another daughter, the ſum 
of 10,000 merks, payable the firſt term after his deceaſe, with which he 
burdened the Counteſs of Galloway, his univerſal diſponee. The deed 
reſerves power to alter, and diſpenſes with delivery. 

The Earl having afterwards had iſſue male by his third marriage, exe- 
cuted two entails of his eſtates, in favour of a different ſeries of heirs, 
who are expreſsly burdened with his debts and childrens proviſions, 

without any mention of the bond to Mr Lockhart, | 
That bond had been granted in 171 3, but did not come to Mr Lock- 
hart's knowledge till 50 years thereafter, when it having been tranſmit- 
ted to him in a blank cover, he brought an action upon it againſt Alex- 
ander, then Earl of Eglinton, the ſon of the granter. 

Pleaded for the purſuer : Revocation of legacies aud donations is not 
to be preſumed ; L. 22. D. de probat. L. 22. D. de legat. 2. Voet. ad tit. 
de legatis, num. 1. And even, conſidering the bond in the light of a 
codicile to the ſettlement of the eſtate, the alteration of the latter would 
not imply a revocation of the former. Voet. ad tit. de jure codicil. u. 5. 

The faculty reſerved in the ſettlement in favour of Lady Galloway, 
ſeems to be mentioned with no other view than to remove every doubt as 

to the powers of the granter. It cannot be ſuppoſed, that the Earl intend- 
ed to burden the per/ona praedilecta, and not his other heirs, ſo that, if 
failing her, any other ſubſtitute had ſucceeded, the donation muſt have 
been effeCtual. 

As therefore the bond was not pendent upon the condition of the ſuc- 
ceſſion of Lady Galloway, who was only mentioned demonſtrative, as 
the heir then intended, and who, in that character, fell to be burdened 
with the payment; ſo it cannot be affected by the alteration of that 
ſettlement. The bond is pure and abſolute, and cannot be cut down by a 


poſterior 


\ LEXANDER, late Earl of Eglinton, upon the narrative that he had 
al 
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poſterior univerſal diſpoſition, abi almd agebatur ; as was foung, , 
December 1712, Monro contra Monro. 6th 

Anſwered for the defender: The bond does not aſſign any Particuly 
ſubject to the purſuer, which he could affect as a ſpecial legatee; u. 
ther does the Earl burden himſelf or his heirs general, ſo as that the f 
ſuer can have action agaioft them: the bond proceeds on the nag. 
of the diſpoſition to Lady Galloway, and, as ſhe only is burdened with 
it, ſo, upon the revocation of that diſpoſition, the bond came to an 
It is fimilar to a legacy payable by a conditional inſtitute ; if the cong; 

tion of the inſtitutiot: fails, the legacy fails alſo. 

The queſtion here is not, whether the bond was revoked, but w 
any effectual obligation was created by it. And, at any rate, though the 
Earl made this bond a burden upon the proviſional ſucceſſion of a dif 
nee, not alioqui ſucceſſura, the preſumption is natural, that he did not 
mean to impoſe any ſuch burden upon the legal heir of his honours an 
eſtates, to whom he has tranſmitted them, without any mention of this 
bond. 


© The Lords ſuſtained the defences, and affoilzied.* 


C.F, 


Act. lay Campbell. Alt. Macqueen. 


No LX. duguft 7. 1767 
ZOHN BAXTER; 


Againſt 


The PARISH of Crailing. 


Maintenance of Poor, Whether a Burthen on the Pariſh of their Birth, 
or where they refeded laſt three Tears? 


3 


OHN BAXTER was born in the pariſh of Crailing, where he reſided 
for about 40 years; he afterwards left that pariſh, and reſided in 
the pariſhes of Eckford, Maxton, and Roxburgh, in each of which, be 
reſided for more than three years. When paſt 80 years of age, and 
unable to maintain himſelf, he applied to the pariſh of Crailing, where he 
was born, to be admitted on the poors roll of that pariſh ; and, being 
refuſed, brought an action, before the ſheriff of Roxburgh, againſt that 
pariſh, in which it was admitted that Baxter was born in the pariſhot 
Crailing. The ſheriff found that pariſh bound to maintain him. 
The pariſh of Crailing preſented a bill of advocation ; and the pi 


riſhes of Eckford, Maxton, and Roxburgh being called, the 4 


hi 
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tion came to be tried, whether the pariſh where Baxter was born, of 
| that in which he reſided the laſt three years, was bound to maintain 


? 
"Argued for the pariſh of Crailing: The i 8th act of parliament 1672, lays 
the burden of maintaining the poor upon that pariſh in which they have 
reſided for the laſt three years; and, as it is admitted that Baxter has re- 
Gded for more than the laſt three years in the pariſh of Roxburgh, that 

riſh muſt maintain him; and ſo was determined 29th June 1737, 
Kirk-ſeſſion of Invereſk contra Kirk- ſeſſion of Tranent ; and again, 5th 
June 1745, Pariſh of Dunſe contra Pariſh of Edrom. And it was ſaid, 
that the univerſal practice had been, to burden the pariſh where the poor 
had reſided the laſt three years; and that altering that practice, and finding 
the pariſh where the poor perſon was born to be the place where he muſt 
apply for maintenance, would be attended with numberleſs difficulties 
and inconveniencies. 

Anſwered : The 22d act of parliament 1535, fixes the maintenance 
on the pariſh where born; and this act is ratified, and the ſame again 
enacted by 25th act 1551. But as, in ſome caſes, the pariſh in which 
the poor perſon was born might not be known, 1n that event, the 7 
at 1579, laid the burden of maintenance on the pariſh where they had 
refided the laſt ſeven years; and the ſame is more particularly explained 
by 16th act 1663. Nor does the act 18th 1672, alter the law in this 
particular; on the contrary, it refers to the former ſtatutes. And, by ſeve- 
ral acts of the privy council, between 1692 and 1698, particularly one 
in 1693, it is declared, that the pariſh, in which the poor were | 
ſhall maintain them, when that can be known ; and, where that is not 
certain, the pariſh where they laſt reſided for the ſpace of ſeven years ; 
and theſe ads of the privy council were ratified in parliament, by 43d act 
1695, and 21ſt act 1698; and this very queſtion was determined, 3d 
March 1757, Kirk-ſeſſion of Invereſk contra Kirk-ſeſhon of Tranent. 

Lord Auchinleck Ordinary reported the queſtion to the court ; and, 
before adviſing, the court ordered inquiry to be made as to the practice; 
and, it appearing to be the general practice, that the pariſh where the 


poor perſon reſided for the laſt three years was burdened with the 
maintenance, 


The Lords found, that John Baxter was entitled to be maintained 
* by the pariſh of Roxburgh, as the pariſh where he reſided during 
the immediate three years preceeding his application for charity. 


| A. E. 
For the pariſh of Crailing, John Swinton, ztius. For John Baxter, P. Marray. Tait, Clerk- 
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No. LXI. December 4. 176). 
Sir ALEITXANDERMRKENZ IE of Gairlock, Baronet, Purſuer; 


Againſt 


 HECTOR M*KENZI1E, younger, of Gairleck, and RODERICK 
M<KENZIE of Redcaſtle, his Tutor ad litem, Defenders. 


. Homologation. 


Ol Alexander M*Kenzie of Gairlock, father to Sir Alexander the 
0 purſuer in this action, ſucceeded his father Kenneth in the eſtate of 
_ : Gairlock, as neareſt heir, without any fetters or limitations whatever. 
In 1730, Sir Alexander, by his marriage-contratt with Mrs 1 8 
M Kenzie, bound and obliged himſelf to make due and lawful reſigna- 
tion of the lands and barony of Gairlock, and * that in favours, and for 
new infeftments of the ſame to be made, given, and granted to him 
© the faid Alexander M*Kenzie of Gairlock in hferent, and the heirs- 
male to be procreate betwixt him and the ſaid Mrs Janet M*Kenzie in 
fer; which failing, to him the ſaid Alexander M*Kenzie of Gairlock, 
© his heirs-male and aſſignees whatſoever.” Of this marriage, Sir Alex- 
ander had iſſue; Alexander the purſuer, two other ſons, and a daugh- 
ter. | 
In 1752, Sir Alexander executed a tailzie of his whole eſtate in fa- 
vours of the purſuer, his eldeſt fon, and the heirs-male of his body; 
whom failing, his other ſons, &c.; and this tailzie contained ſtrict, 
-prohibitive, irritant, and reſolutive clauſes, de non alienando et contrahendo 
debita. The terce and courteſy are debarred and excluded. The heirs 
of entail are allowed to provide their wives in a proviſion, not exceeding 
a third of the free rent, after diſcounting former liferents ſubſiſting, in- 
tereſt of debts, and annual burdens. They are likewiſe empowered 
to provide younger children, but under reſtriction, that the whole bur- 
den affecting the eſtate for the proviſions of the younger children of the 
heirs of tailzie, ſhall not exceed L. 1000 Sterling, affecting the eſtate at 
one time. And it is further declared by the tailzie, that no adjudication, 
or other legal execution, for ſecurity or payment of theſe proviſions, ſhall 
affect the fee or property of the eſtate. Upon this tailzie, Sir Alexan- 
der expede charters, and paſſed infeftments, in which the whole condi- 
tions and proviſions of the tailzie were ingroſſed. And the tailzie was, 
in 1753, recorded in the regiſter of tailzies. | 
In 1755, the purſuer Alexander, the fon of the tailzier, married Mar- 
garet M*Kenzie, daughter to Redcaſtle ; and, in December 1755, a poſt- 
nuptial contract of marriage was entered into, whereby the purſuer, and his 
father, Sir Alexander M*Kenzie of Gairlock, on the one part, and Mrs 
Margaret M*Kenzie, with conſent of her father, on the other part, in con- 
© templation 
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© templation of the marriage, and in implement of the minutes of agree- 
ment made on that occaſion, the ſaid Sir Alexander M*Kenzie, who 
© has already ſettled his ſucceſſion of his whole lands and eſtate of Gair- 
lock upon his eldeſt fon Alexander aforeſaid, and his heirs of tailzie 
and proviſion, mentioned in the ſaid ſettlement, hereby, in the mean 
time, provides his ſaid ſon and heir preſumptive, till the right of ſuc- 
« ceſſion ſhall open to him, by the demiſe of his ſaid father, to an eſta- 
« bliſhment out of any part of ſaid lands and eſtate that ſhall be thought 
© moſt convenient, equivalent to L. 70 Sterling, per annum, free of all 
« burdens and deductions whatever.” 

The contract contains a clauſe, impowering Alexander the ſon, to pro- 
vide his younger children on the eſtate, to the extent of L. 1000 Ster- 
ling, to be divided among them, if three or more in number. * Provi- 
« ded always, that the ſaid portions and proviſions ſtand excluded, and 
take no place, till all other proviſions or eſtabhſhments made by the 
« ſaid Sir Alexander M*Kenzie, in favours of his own younger children, 
« beſatisfied and extinguithed, in whole or in part; and, if in part only, 
© that theſe proviſions in favours of ſaid younger or other children of the 
« preſent marriage, ſhall be reſtricted and reduced to the amount of ſuch 
partial payment only, in ſuch manner as not to exceed what is ſatis- 
« fied and paid of faid other proviſions, and ſo as the whole of theſe pro- 
« viſions together, both the preſent and what is outſtanding of the other, 
© may never exceed L. 1000 Sterling in all. Provided alſo, that no ad- 
« judication or other legal execution be competent againſt the fee or pro- 
« perty of the ſaid lands and eſtate of Gairlock, or any parts thereof, for 
payment or ſecurity of the ſaid younger or other children of this pre- 
© ſent marriage, their proviſions aforeſaid, but that the perſons only of 
the heirs of tailzie for the time, and any other eſtate, real or perſonal, 
belonging to them, as alſo the yearly rents and profits of the ſaid e- 
© ſtate of Gairlock, be ſubject to all diligence for that effect. 

Of this marriage there was iſſue one fon, Hector; and the marriage 
being diſſolved by the predeceaſe of the wife, Alexander the purſuer en- 
| tered into a ſecond marriage, by which he had ſeveral children. 

Sir Alexander, the father, died in 1766, and Alexander the fon, conſi- 
dering himſelf as improperly fettered by the foreſaid deed of entail, par- 
ticularly, that he was difabled from providing properly for his younger 
children, brought an action for reducing ſaid tailzie, in which he called 
as defenders, his ſons of the firſt and ſecond marriages, and others called, 
by ſaid deed of entail, to the ſucceſſion ; and the aQtion concluded for re- 
duction of the tailzie, charters, and infeftments following thereon ; in 
reſpect that, by Sir Alexander ſenior his contract of marriage, the eſtate 
being provided to the heirs-male of the marriage, Sir Alexander could not 
limit his ſon the purſuer's right and intereſt in that eſtate, by a gratui- 
tous deed of entail. | | 

Pleaded for the purſuer : By the marriage- contract I 730, Sir Alexan- 
der provides the eſtate only to himſelf in liſerent, and the heirs-male of 
the marriage in fee. And from the contract, it appears, that the fee 
which neceſſarily remained with Sir Alexander, before the exiſtence of 
an heir-male of the marriage, can be conſidered only as a fiduciary fee, 
which he held in truſt for behoof of the heir-male of the marriage, and 
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vt which the heir male could have denuded him, even in his life-time; 
and if ſo, he could not lay the heir - male under the fetters of a ſtrict 
entail. | "By. 

But even, conſidering the ſettlement in the ordinary form, and that 
the father was intitled to remain proprietor during his life, till the en- 
tail was ultra wires of Sir Alexander, as he thereby counteracted the ob- 
ligations he lay under to the heir-male of the marriage, by his marriage- 
contract. Where an eſtate is ſettled in a marriage-contraR, the heir of 
the marriage is creditor to the father, to the full amount of the eſtate. 
If a father contract debts, he is under an obligation to purge them; an 
action is competent to the heir of the marriage againſt his father's other 
repreſentatives, and ſeparate ſubjects, to relieve the eſtate of theſe debts ; 
Fotheringhame contra Fotheringhame, 5th December 1734; M*Intoſh 
contra Laird of Aberarder, 2d January 1717. And if Sir Alexander was 
under an obligation to give the eſtate to his ſon, fanguam optimum maxi- 
mum, and to purge it of debts, it cannot be maintained that it was in his 

er to fetter the heir with a ſtrict entail, whereby he was reduced to 
the ſtate of a naked liferenter. The onerous debts of the father muſt 
affect the heir of the marriage, becauſe the fee remaining in the father, 
the ſon, as heir of proviſion, muſt neceflarily repreſent him; and, in like 
manner, he muſt be liable for ſuitable proviſions to the younger children, 
the father being under a natural obligation to provide his children ; but, 
if the father has a ſeparate eſtate, the heir is intitled to be relieved of all 
ſuch debts and burdens ; and if fo, an heir cannot be burdened with a 
ſtrict tailzie, which is a mere voluntary gratuitous deed of the father, 
which he was under no obligation, either civil or natural, to grant. And 
this tailzie ought the more eſpecially to be ſet aſide, as it contained ſun- 
dry unreaſonable reſtrictions and limitations, particularly as to providing 
younger children, &c. | 

It has been ſaid, that the purſuer is now barred from challenging this 
entail, having komologated the ſame in his own marriage- contract, 
where, under the character and deſcription of heir of tailzie and proviſion 
to his father, he accepts of an yearly aliment ; and that the childrens 
proviſions in that contract are conceived in terms of the tailzie. But, 
ſuppoſing that the purſuer had, in his marriage-contrat, homologated 
this entail in the moſt expreſs manner, it would not have barred him 
from inſiſting in this reduQtion, if otherwiſe competent. In order to 
give effect to any deed, there muſt be a free conſent upon the part of the 
granter ; but, when the purſuer entered into his contract of marriage, he 
was not only under the awe and authority of a father, but entirely depen- 
dent upon him for ſubſiſtence, being then married, without either for- 
tune or employment to depend upon, and obliged to truſt altogether to 
his father's generoſity; and, in theſe circumſtances, would naturally ac- 


cept of an aliment or proviſion for children, under any terms the father 


thought proper to preſcribe. It is a 


general rule in law, that homologa- 


tion of a deed to a man's prejudice, is not to be inferred from any act of 
the party which can admit of another conſtruction. The only purpoſe 
of the marriage- contract was to ſecure to the purſuer an aliment during 

his father's life, and proviſion for wife and children; but non agebatur 


by 
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by the marriage - contract, to renounce any right or intereſt, otherwiſe 
competent to the purſuer, or to approve of any deed to his prejudice. 
Anfwered for the defenders: Although Sir Alexander M*Kenzie, the 
father of the purſuer, by his contract of marriage in 1730, provided the 
eftate to the heirs of the marriage, he ſtill remained fiar, and had full 
power to make rational deeds. It has been found by the court, that a 
father had power to alter the proviſions, and even the order of ſucceſſion 
made in his marriage-contrat, upon good reaſons occurring; Douglas 
contra Douglas, 10th July 1724; Trail contra Trail, 7th January 1737; 
and, if he can alter the order of ſucceſſion, he may certainly execute 
rational deeds regulating the ſame ; and the entail in queſtion is a ratio- 
nal deed; it is deviſed to the ſame ſeries of heirs with the contract of 
marriage ; nor is the limitations of the proviſions to the younger children 
any ground of complaint. This eſtate is of very conſiderable yearly 
rent, in a country where every neceſſary of life is purchaſed on the moſt 
moderate terms; and, with tolerable oeconomy, the younger children 
may be provided without burdening the eſtate one ſhilling ; ſo that, up- 
on the general point, the queſtion is in favours of the defenders. 

But, if there was any doubt on the general point, it would not aid 
the purſuer, as he is barred from challenging this entail, having homolo= 
gated it in the ſtrongeſt manner in his own contract of The 
uer was, at the time of executing that contract, 25 years of age; he 

knew of his father's contract of marriage, and entail executed by him, 

which had been regiſtrated ſeveral years before; aud, upon the 22 
of which it was, that the purſuer's wife and her relations reſted for the 
eſtate coming to the heir of that marriage; and, therefore, the purſuer, 
on that ground alone, muſt be barred from reducing this entail. 


© The Lords found the purſuer barred, by his contract of marriage, 
from reducing the entail in queſtion ; and, therefore, affoilzie from 
the reduction and decern. | 


And adhered, upon adviſing a reclaiming petition for the purſuer, 
with anſwers for the defenders. 


A. E. 
For Sir Alexander M. Kenzie, Ro. Macqueer. | 
For Hector M*Kenzie, James Boſwell. 
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No. LXII. December 19. 176). 
SPOTTISWOOD Spertiſivod; 


Againſt 
COPLAND of Callieſton, and others. 


KIRK-PATRIMONY. 
Superiority of Lordſhips Erection. 


THE queſtion occurred, upon the ſame ſpecies facti, as in N. C. II. 93.4 
4th February 1758, Spottiſwood of Spottiſwood contra Creditors 
of Naſmyth of Earlſhaugh, where a vaſſal of the Abbacy of New Ab- 
bey was found intitled to hold of the crown. 
Here, however, the judgment was different; and Spottiſwood pre- 
vailed in a declarator of ſuperiority and non-eatry, againſt Copland elder 
and younger of Collieſton, and certain other vaſſals of the Abbacy. 
Some time before, a ſimilar action had been brought by Spottiſwood 
againſt Burnet of Craigend, one of the vaſſals; and the interlocutor 
pronounced by the Lord Ordinary, in that caſe, will ſufficiently point 
out the principles upon which the preſent queſtion was decided. 
Found, that as the charter from the crown in favour of the purſuer, 
* anno 1742, proceeds upon the narrative of the charter 1624, the ſigna- 
© ture 1641, the ſignature 1660, the declaration of parliament 1695, and 
© the decreet of the court of ſeſſion 1740, that charter ought to receive 
© the moſt liberal conſtruction, in order to reſtore the purſuer to the full 
© right and title of the lands and barony of New Abbey, &c. as the ſame 
* ſtood in the perſon of Sir Robert Spottiſwood, the purſuer's great grand 
father, in the 1634, when he reſigned the ſame into the hands of the 
* crown, for a price that was never paid : Found, that, by virtue of the 
© charter 1624, and the act of diffolution 1633, Sir Robert Spottiſwood 
was, in the year 1634, intitled to the ſuperiority of the lands formerly 
held of the abbacy of New Abbey : Found, that the act 1690, decla- 
ring the ſuperiorities which pertained to biſhops, to belong to the crown, 
* ought not to be extended to the ſuperiority of New Abbey, in reſpect 
that, by the declaration of parliament 1695, it is declared, that the at 
© 1662, reſtoring biſhops to their poſſeſſions, as in the year 1637, did 
© not prejudge the purſuer's father : And therefore found, that the pur- 
© ſuer is intitled to the ſuperiority of the defender's lands in queſtion, 
* which had confeſſedly been held of the abbey of New Abbey; and 
that theſe lands are in non-entry.” 
The interlocutor was altered, upon a petition, and the court found 
That James Burnet is intitled to hold his lands of the crown.“ But, 


upon 
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upon an appeal, this judgment was reverſed, and that of the Lord Ordi- 


affirmed. 
Mr Copland endeavoured to diverſify his caſe from that of Craigend ; 


but without ſucceſs : And accordingly the Lords * repelled the defences, 
and decerned in the declarator.' 


G. P. 


Alt. Maclaurin, Crosbie. 


No. L XII. ' January 27. 1768. 
ANNE MACLAUCHLAN; 
Againſt 
FOHN MACLAUCHLAN. 


TAILZIE—TIRRITANCY. 


Of a fmall burgage tenement. Not "IEP a diſpoſiti 
7 2 2 


Formal tailzie was executed of a ſmall burgage tenement of a few 
acres of land, worth L. 10 of yearly rent, with all the clauſes u- 
ſual in tailzies of great eſtates, for taking the name and arms of the fa- 
mily, allowing proviſions to children to the extent of three years free 
rent, &c. k 

John Maclauchlan, the heir in poſſeſſion, and whoſe ſon was excluded 
by the tailzie, wiſhing to ſet it aſide, diſponed the lands in truſt, with a 

view of bringing a reduction in name of his truſtee. 
The next ſubſtitute, Anne Maclauchlan, brought a reduction and de 

clarator of irritancy, in which ſhe founded upon the truſt diſpoſition as 

an act of contravention. | | 

Objefted, imo, Tailzies were introduced for ſecuring the ſucceſſion to 
eftates properly ſo called, and not for perpetuating a trifling burgage-te- 
nement, like that in queſtion. 

2do, The mere granting a diſpoſition does not infer an irritancy till 
infeftment be taken, agreeably to the principle eſtabliſhed, Home, 18th 
July 1722, Scot of Gala contra creditors of Gala, and ever ſince under- 
ſtood to be law, that the contracting of debt does not irritate the right of 
the heir contraveening, till it be made real upon the eſtate by adjudica- 
tion. 

Anſwered to the /: The act 1685 is general, extending to all lands 
without diſtinction; and tailzies even of houſes in boroughs are not un- 
common. 


To 
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To the 24: The clauſe in the tailzie is expreſs, That it ſhall not be 
lawful to ſell or impignorate the ſubjects; and the prohibition is fortified 
with a pe irritant and reſolutive clauſe. The irritancy is declared to 
operate % facto, and therefore cannot be purged. This was found, 


even in the caſe of the ſtatutory irritancy, incurred by neglecting to in- 
groſs the clauſes of the tailzie in a general retour, Home, 1ſt February 
1726, Denham contra Denham; and it muſt hold a fortior: in conven- 
tional irritancies, to which greater weight is juſtly given. 


The Lords found that the entail is valid: But, in reſpect the ſale 
* was only intended to try the queſtion, whether or not the entail 
© was good, and was qualified by a back-bond to that purpoſe ? 
© found, that no irritancy is incurred by the ſaid ſale; and there. 
© fore afſoilzied the defender from the concluſions of the declarator, 

. * but ſuſtained the reaſons of reduction of the traſt diſpolition.? 


G. F. 
AR. Blair. Alt. G. Buchan- Hepburn. Reporter, Kennet. | 
No. LXIV. | | February 19. 1 768. 
GRE IT G3 
Againſt 


p R ESU MHT ION. 
Debitor non pragſumitur donare. 


ARGARET MILL, upon the death of her firſt huſband, married 
David Greig, who, by his teſtament, appointed her his executor, 
and gave her the liferent of his effects, computed at about 7000 merks ; 
whereof, 2000 merks was provided to each of his two daughters, 3000 
merks to his youngeſt ſon, the eldeſt being already forisfamiliated. 

Margaret Mill, having entered upon the management of her huſband's 
affairs, lent out L. 100 Sterling, upon bond, to herſelf in liferent, and 
her two daughters in fee. | 

Upon the death of Margaret, the daughters claimed this L. 100, be- 
fide their proviſions of 2000 merks. But the Lords found that it muſt 
«* impute in ſatisfaction pro tanto.” 


G. . 
No. LXV. 


AQ. Nairne. Alt. Lockhart. 


No. LXV, 8 March 3. 1768. 


l 


Againſt 


6 


l 


Between Proprittor and Tenant. 


A Fire having broke out in a room of an upper floor, where the te- 
nant had erected a comb-pot for dreſſing wool, and conſumed the 
houſe, an action was brought by the proprietor for indemnification. 

It appeared, that it was not unuſual, however dangerous, to ere ſuch 
furnaces, even in the upper floors of houſes ; but that certain precautions 
were generally uſed to prevent the fire from being communicated to the 
houſe, which had been neglected in this caſe. It alſo appeared, that the 
proprietor was in the knowledge of the uſe to which the room was ap- 
plied, ſome time before the fire happened. = 

The defender contended, that it was not every degree, even of neglect, 
that would ſubje& the perſon to damages, in whoſe houſe a fire broke 
out; and, in proof of that propoſition, referred to L. 2. de Incendio ; 
L. 2. D. de Peric. et commod. rei vend. ; Voet. ad tit. ad leg. Aguil. num. 
20. In England, there is a ſpecial ſtatute, 6th Ann. ch. 30. which de- 
clares, that no action ſhall be competent for damages againſt any perſon in 
whoſe houſe, or chamber, a fire ſhall acc:dentally begin. In Scotland, there 
ſeemed to be no neceſſity for any ſuch ſtatute. No action was underſtood 
to lie, except in the caſe of wilful fire, as may fairly be concluded from 
this, that no action ever was attempted upon that medium, till the caſe 
of Sutherland contra Robertſon, 14th December 1736, where the negli- 
gence of the tenant was exceedingly groſs. : 
Anſwered: The defender was guilty of neglecting the precautions 
commonly uſed in ſuch caſes, for preventing the danger of fire; and 
muſt, therefore, be liable to make up the loſs which has been ſuſtained, 
in terms of the ſtatute 1426. c. 75. Various paſſages were alſo referred 
to from the civil law, particularly from the title Ad lægem Aguiliam. 

But it is unneceſſary to be more particular. The principles upon 
which the decifion proceeded are fully pointed out in the interlocutor. 

The Lords found, that the comb-pot was erected in an improper 

* manner, and that proper precautions had not been taken to pre- 
vent fire; and, therefore, found the defender liable in damages 
to the purſuer, and in expences of proceſs.“ BY 


? . G. F - 
AQ. drmftrong. Alt. Wight, Buchan-Hephurn. Reporter, Coalfton.. - 
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March 3. 1768. 
TEST To 9) 
Againſt 


8 0 0 7. 
nere . 


A ſimple Arreſt, if equivalent to Imprifonment within the AA 1696? 


H E common debtor, having been apprehended upon caption, e- 
ſcaped impriſonment, by finding ſecurity in a bond of preſentation, 
but failed to appear ; whereupon a proteſt was taken, and diligence rai- 
fed upon the bond. 

In a ranking, certain ſecurities, granted within 60 days of the arreſt, 
were objected to, as falling under the ſanction of the ſtatute 1696. 

Pleaded fot the objetor : Imo, The defign of the ſtatute was to 
ptovide a remedy againſt the frauds of bankrupts; and, though it ſpe- 
cifies certain particular alternatives, the remedy was meant to extend to 
every caſe where ultimate perſonal diligence ſhould be uſed, without ef- 
feat. Equivalents, therefore, will ſupply the place of thoſe alternatives. 
Being in the cuſtody of a meſſenget is equivalent to aq ual impriſonment: 
A fiſt; on a bill of ſuſpenſion, is equally ineffectual in the one caſe as in 
the othet: And, though a ſimple arreſt may be attended with leſs no- 
toriety than impriſonment, it is more publicly notorious than the other 
alternatives of abſcotiditig or deforcement. Upon theſe principles, it was 
detertnined in the houſe of Lords, that a debtor, being actually in the 
euſtody of a meſſenget, was impriſoned in the true intent and meanin 
of the act 1696.; 18th February 1755, creditors of Woodſtone contra 
2 ada, The debtor became notour bankrupt in another view, by failing 

to appeat in terms of the bond of preſentation, which muſt be conſidered 
as abſconditig from diligence. _ 

Anſwered to the 1 The ftatute is correctory, and, therefore, does 
not admit of equivalents. Accordingly, incarceration on an act of ward- 
ing, is not deemed impriſonment within the ſtatute: Far leſs will de- 
tention for an hour or two in the hands of a meſſenger ; a thing which 
might well eſcape the obſervation of the lieges, who would be inſnared 
by ſuch an extenſion of the law. The deciſion, in the caſe of the cre- 
ditors of Comiſton, is a ſingle judgment, and hardly reconcileable to 
principles: | 

To the 2d: The debtor may have failed to preſent himſelf from diffe- 
rent accidental circumſtances, without an intention to abſcond, which 
will not be preſumed without evidence. 4 


The 
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© The Lords found, that, although the principal debtor be mend to 
© have been in the cuſtody of a meſſenger, in virtue of letters of 
* caption ; yet this, joined with inſolvency, is not ſufficient to con- 
ſtitute him a bankrupt, in terms of the act 1696. 


G. F. 
For Elliot, Wight. Alt. Crosbie. 


No. LXVII. June 21. 1768. 
SMITH; 
Againſt 
THOMAS HAMILTON-MACGILL of Falls. 


- SE 
Heritor may fit down for coal in lands ſet in tack, 


P this caſe it was found, That the heritor has right to ſearch and 
put down ſinks for coal, in lands ſet in tack, upon ſatisfying the te- 
t nant for the damage which may be thereby incurred.” — 

The tenant admitted, that the right to the minerals remained in the 
heritor ; but contended, that he was not intitled to break up the ground 
during the currency of the leaſe, in reſpect there was no ſtipulation for 


G. F. 
AQ. Rae. Ak. Blair. 


No. LXVIIL ER July . 1768; 
Mrs MARY KELS 0; 

WILLIAM and GEORGE Songs Nam 
PROPER T Y. 


If a ſuperior heritor can divert a rivulet from the inferior tenement ? 


HE queſtion was, whether the defenders were intitled, for the pur- 
pole of watering their meadows, to divert a rivulet, which paſſing 
through their property, run into that of the purſuer; from whom they 

held their lands in feu. _ | 
There 
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There was no ſervitude conſtituted in favour of the purſuer by grant; 
nor was the uſe of employing the water for fertilizing her meadows al- 
ledged to have ſubſiſted 40 years. | 

Argued for the defenders : Though it is not in the power of a ſupe. 
rior heritor, by any opus manufatFum, to force the water out of its natu- 
ral courſe, upon the lands of his n.ighbour, and to his prejudice ; yet he 
is intitled to apply the water on his. own grounds to every neceſſary and 
proper uſe ; he may even prevent it from deſcending upon his neigh- 
bour's grounds entirely, if this be not done in aemulationem. 

The diſtinction is pointed out in various texts, as L. 2.49.7. I. 
2t. D. de agu. et aqu. pluv. arc. L. 10. C. de ſerv. et agu. And 
the reaſon of it is given in L. 21. C23. D. cod. Nature has impoſed a 
ſervitude upon inferior grounds, of receiving the water of the ſuperior, 
which is underſtood to be made up, by the ſoil and manure which the 
water brings along with it; and, at any rate, muſt be ſubmitted to by 
the proprietor, from the neceſſity of the thing, without any convention- 
al ſervitude. But there is no ſuch natural ſervitude upon the ſuperior 
heritor, and law could not impoſe it without injuſtice, fince he derives no 
advantage from the inferior. Accordingly, Lord Bankton lays it down, 
II. 7. 29. that the owner of the higher ground may wholly intercept 
© the water within his own grounds, and hinder it from running into the 
© Jower, unleſs the heritor of it has a ſervitude upon him.“ 

Anſwered : The purſuer has not perhaps inſtructed a practice for 40 
years, of artificially diverting the water for the uſe of her meadows; but, 
from time immemorial, the rivulet has overflowed them naturally, and 
thereby contributed to their fertilitixg. 
That a navigable river cannot be diverted, is laid down L. 10. C ult. D. 
de agu. et aqu. pluv. The ſame doctrine is eſtabliſhed with reſpect to 
ſmaller runs of water, L. 4. 7. C de ſervit. et aqu. And this is not 
contradicted by the laws referred to by the defenders, which will be found 
to relate not to peretinial runs of water, or rivalets, but to collections of 
rain- water, falling upon the ſuperior grounds, or to ſprings riſing in 
them, which, according to the doctrine of thoſe laws, may be applied to 
the neceſſary uſes of the proprietor. "4 | 

Lord Stair gives his opinion, that, without a ſervitude, water may 
not be altered or diverted from its courſe,” II. 7. 12. And fo it was 
decided, 2 5th June 1624, Bannatyne contra Crariſton; and more lately in 
the queſtion between the town of Aberdeen and Menzies, 22d Novem- 


ber 1748. 


© The Lords found, that the defenders have no right to divert the wa- 
ter of the rivulet within their own grounds, ſo as to prevent its 
returning into its natural courſe, upon entering into the lands of 

© the purſuer. : 


G. F. 
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SHEDDAN; 
Againſt 
SPROUL CRAWFORD. 


LOCUS POENITENTI &, 
Not barred by an miformal writing. 


IU SrROUI-CRAWwTORD became bound, by a minute of ſale, to 
diſpone the lands of Haining, to Thomas Sheddan, at the price 
ſtipulated in the minute, which was ſigned by both parties, and bore to 
be * written by Hugh Sproul-Crawford, before theſe witneſſes, Alexan- 
« der Paterſon and John Lang.” | 
It was lodged with John Lang, one of the witneſſes, and ſundry com- 
munings enſued reſpecting the cautioners, whom Crawford agreed to ac- 
cept; and alſo relative to the making up of titles. 
At length Crawford declared his intention to refile from the bargain ; 
and an action having been brought by Sheddan, objected, that the mi- 
nute was null, in reſpect it was written on paper not ſtamped, and did 
not defign either the writer or witneſſes. | | 
Anſwered : A holograph offer, with a holograph acceptance, would 
have been binding, without witneſſes. In this caſe, the offer and 
tance are contained in one writing, which is holograph of the defender ; 
and; as it is impoſſible that a writing ſhould be holograph of two per- 
ſons, it is enough that it is holograph of the one, and ſigned by the o- 
ther. | | 
2do, At any rate, the defender is bound by his own holograph writing, 
and the only queſtion is, whether he can get free, upon the footing that 
no effectual obligation was conſtituted againſt the purſuer ? But the pur- 
ſuer homologated the deed, by ſigning it; by lodging it in the hands of a 
third party, ſo that he could not afterwards deſtroy it; by delivering a 
letter from his cautioners, and by bringing his action. | 
The act 1681 does notannul deeds in which the legal ſolemnities have 
been neglected; it only furniſhes an exception to the party, who may 
wave it, either expreſsly, by acknowledging his ſubſcription, or tacitly, 
by acts of homologation. So it was found, 17th February 1715, Sin- 
clair contra Sir James Sinclair, obſerved by Bruce; and fo our law has 
been underſtood to ſtand from the moſt antient times, as appears from 
Reg. Maj. III. 8. 4. & F. where the acknowledgement of the ſeal is 
held to be ſufficient to ſupport the deed. Upon the fame principles, 
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deeds defective in other ſolemnities have been ſuſtained, in conſequence 
of an acknowledgement of the ſubſcription, upon a reference to oath ; 
26th December 1695, Beattie contra Lambie ; and there is no reaſon 
why a voluntary acknowledgement ſhould not be equally effectual. 

Rephed : Unilateral deeds only can admit of being holograph ; but 
the minute was not of that nature; it was a mutual contract, in which 
the rule is, that both parties muſt be bound, or neither : And, as it is 
clear, that the purſuer was not bound, it follows, that the defender muſt 
have been free, although the minute had, in other reſpects, been binding 
Upon him, which it was not, as being a writing neither holograph, nor 
capable of being holograph, and deficient in the ſolemnities of the act 
1681. | 

None of the facts condeſcended upon are ſuch as could have inferred 
homologation againſt the purſuer, ſo as to have bound him to ſtand to 
the minute againſt his will, And the deciſions referred to do not apply. 
An obligation for money may be created by a miſſive letter, or even by 
a verbal promiſe ; but a bargain of ſale of lands cannot be effectually 
conſtituted without a formal writing. | 


© The Lords found, that the agreement libelled, not being wrote on 
« ſtamped paper, and having no witneſſes deſigned, is not effectual 
* to oblige the defender to convey a land eftate.” 


G. F. 
Ad. John Dalrymple» Alt. Geo. Wallace. 


No. LXX. Fuly 13. 1768. 


FOHN RANDAL Taylor in Wokwich, and CORNELIUS EL 
Tor Writer to the Signet, his Attorney; 
Againſt 


ALEXANDER and GEORGE INNES, Execiitors of the deceaſed 
Captain PETER INNES, late of the Train of Artillery. 


TRIENNIAL PRESCRIPTION. 
Applies to Debts contracied in England? 


APTAIN Peter Innes of the royal train of Artillery, in the courſe 
of his ſervice, frequently reſided at Woolwich in England, parti- 
cularly he was there in the years 1757, 1758, and 1759. He came to 
Scotland, in October 1759, where he reſided till his death, which hap- 
pened in March 1765. 


After Captain Innes's death, John Randal, taylor in Woolwich, 
brought an action before the court of ſeſſion, againſt Alexander and 
T * George 


6% 


George lnnes's, as executors to Captain Innes, for payment of an ac- 
compt, commencing the 8th January 1757, and ending 22d March 
1760. Againſt this claim, the defenders objected preſcription, both up- 
on the Engliſh ſtatute of limitations, and upon the triennial preſcription 
introduced by act 83. parliament 1579. Lord Auchinleck reported the 
queſtion to the court, when additional memorials were ordered, a doubt 
having ariſen how far the triennial preſcription could be applied to a debt 
contracted in England. | 

Pleaded for Randal: Though it, in general, is true, that mu- 
nicipal laws are only binding within the territory of that ſtate by which 
they are enacted ; yet, in particular cafes, the law of foreign nations is 
received, and deeds, executed in other countries, are ſuſtained, if execu- 
ted agreeable to the law of the country where dated, though defective in 
the ſolemnities required by the law of the country where they are made the 
ground of action. And, in Scotland, deeds executed in England, agree- 
able to the law of that country, have always been conſidered as effectual 
in the courts of this country, though defective in the formalities requi- 
red by the law of Scotland; and ſuch being the rule, with regard to 
the conſtitution of obligations, it ſeems to follow, that, when queſtions 
occur as to their ſubſiſtence, the law of the country where they were 
executed, ſhould be the rule for determining. By the law of Scotland, 
payment of a bond cannot be proved by witneſſes; yet the payment of 
an Engliſh bond has been proved by parole- evidence in this court; 
M*<Moreland contra Melvill, 28th June 1666 ; and ſeveral other deci- 
ſions, to the ſame purpoſe, are noticed in Dictionary, voce, Po- 
rei 

Agreeable to the principles, upon which theſe caſes were determined, 
every queſtion relative to the endurance of obligations muſt depend up- 
on the lex loci contractus; and, unleſs the law of that country has im- 
poſed a limitation which would bar action in the courts of that country, 
the debtor, by retiring to another country, cannot benefit himſelf by any 
preſcription eſtabliſhed there. Limitations, or preſcriptions of actions, 
are derogatory to the common law of nations, and ought not to have 
effect againſt ſtrangers who muſt be ignorant of them. In this caſe, 
Randal contracted with Captain Innes at Woolwich, who, at the time of 
the furniſhings, had no forum in Scotland; and, by afterwards retiring 
into Scotland, he could not defeat the action now brought, as he or his 
adminiſtrators are, at preſent, unqueſtionably liable for the debt by the 
law of England. And, although a creditor muſt follow the forum of 
his debtor, as no man can be ſued in a court, to the juriſdiction of which 
he is not ſubject, it does not follow, that the creditor's right muſt de- 
pend upon the particular laws of that country to which the debtor has re- 
tired. 

The laws of every country is a matter of fa&, and capable of proof 
when contraverted. In the caſe of Cunninghame contra Brown, 18th 
January 1676, the court allowed a proof to aſcertain what was the law 
of England; but, in the preſent caſe, there can be no diſpute as to the 
law of England ; and, therefore, it ought to be the rule of determining, 
which is agreeable to the opinions of our lawyers ; Dirleton's Doubts, 
voce, Proceſs againſt Strangers ; Bankton, vol. I. p. 32.; and the _ 
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ſons of the court, Philips contra Stamfield, 1 1th January 1695; AC. 
ſignees of Faulks contra Aikenhead, November 1731; Rae con- 
tra Wright, July 1717; Grove contra Gordon, November 
1740; MNeil contra M*Neil of Tayniſh, 2d March 1761 ; and, there. 
fore, the lex loci contractus ought to be the rule of judging. 

Anſwered for the defenders: The laws of England have no more 
force in Scotland than the laws of any other foreign country ; and it is 
a maxim in law, that, extra territorium jus dicenti impune non pareri, I. 
ult. F. de juriſd. And this court, in its deciſions, has always held that 
rule in view; Savage contra Craig, 27th January 1710; Bains contra 
Earl of Sutherland, 2 1ſt June 1749; and, in a number of queſtions be- 
tween aſſignees under a commiſſion of bankruptcy in England, and cre- 
ditors in Scotland; Aﬀignees of Dunlop, 6th March 1754. And this 
general principle, that the law of the country, where the action is 
brought, muſt be the rule of judging, is particularly applicable to the 
plea of preſcription ; Voet. Lib. 1. tit. 8. F 30. and Lib. 44. tit. 3. 12. 
and has been ſo determined by this court, as appears from various deci- 
ſions to be found in the Dictionary, voce, Fore: 

The defenders have no occaſion to diſpute that the lex loci contractu- 
regulates the conſtitution of the contract; and, of courſe, a bond execu- 
ted in England, agreeable to the Engliſh form, will be a good ground of 
action in this country; and a proof of payment made in England will be 
allowed by witneſſes; but which would not be the caſe, even of an Engliſh 
bond, if payment was made in Scotland; becauſe ſuch proof is not ad- 
mitted by the law of this country. When an action is brought in this 
country, preſcription is an exception, which being competent by the law 
of this country, muſt be received ; for, in ſuch caſes, it is not the lex loci 
contractut, but the lex loci, which is the law of the place where the ac- 
tion is brought, that muſt be the rule; Huber de conflictu legum diver- 
ſarum in diverſis imperns. And, as the purſuer has brought his action in 
this country, and the preſcription known in the law of this country is 
pleaded in bar of that action, that plea muſt be ſuſtained or repelled by 
the rules of the law of Scotland. 


© The Lords having adviſed the report made by the Lord Auchinleck, 
© upon the 27th January laſt, with the memorials hinc inde given 
in, in obedience to the laſt interlocutor, they ſuſtain the defence 
« of the triennial preſcription, aſſoilzie the defenders, and decern. 


N For Randal, Alex. Wight. For Defenders, Coſmo Gordon. 
A. E 
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No. LXXI. | July 14. 1768, 
WILLIAM LIViNGSTON of Weſtquarter ; 
Againſt 


W AR R O C K. 
Jus TERTII. 
Neither party can object to the rigbt of the common author, 


Nr Counteſs-Dowager of Callendar, as having right to the lands 
of Weſtquarter, by conveyance from Sir James Livingſton, her ſe- 
| tond huſband, and a diſpoſition by Lady Newton, his niece, and heir of 
line, granted procuratory, with conſent of the Earl of Findlater, whom ſhe 
afterwards married, for reſigning thoſe lands in favour of herſelf; and the 
Earl her huſband, in conjunct fee and liferent, for the Earls liferent-uſe 
allenarly, and of James Livingſton, ſon of Alexander Llivingſtun of Bed- 
lormie, and his heirs-male, and other ſubſtitutes, in fee, with the prohibi- 
tory and irritant clauſes. uſual in tailzies. TAE h 

James Livingſton infeft himſelf on the procuratory, after the death of 
the Counteſs, and fold the lands. Upon the death of James; his brother 
William ſerved heir of tailzie and proviſion to the Counteſs, and, having 
infeft himſelf upon the procuratory in the diſpoſition.to. her, prevailed in 
a reduction of the ſale of Weſtquarter, upon the ground that James had 
neglected to ſerve heir to the Counteſs, ſo that the lands ſtill remained 
in Haereditate jacente of her; and that, ſuppoſing the perſonal right to be 
carried by James Livingſtone's infeftment without ſervice, yet he was 
barred from ſelling by the tailzie, the clauſes of which were ingroſſed in 
his infeftment. See N. C. II. 23. th March 1757, William Livingſton 
contra Francis Lord Napier. 

The preſent queſtion reſpected a ſmall part of the eſtate, which James 
Livingſton had fold to Andrew Henderſon. From Henderſon, it had 
come into the perſon of James Warrock, againſt whom a reduction was 
now brought by William Livingſton. 

Pleaded for the defender: Allowing the purſuer's ſervice to have been 
regular, till his title is exceptionable. The Counteſs of Findlater, to 
whom he ſerved, had no effectual right to the lands. For, if, Her au- 
thor Sir James Livingſton, never having made up titles, could not diſ- 
pone cum eſfectu; the lands remained in Haereditate jacente of William 
Livingſton, his father. 240, The conveyance to the Counteſs was null 
and void, being executed in the form of a mutual contract, but wanting 


41 witneſſes. 
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witneſſes. Ztio, The diſpoſition by Lady Newton was ineffectual, in 
reſpect the lands ſtood deviſed to 8 
Nor can the defender be barred from pleading theſe objections, as if 
they were jus tertii to him, and founded in the right of the heirs-male. 
Were he endeavouring to annul the purſuer's rights, and turn him out 
of poſſeſſion, there might be greater difficulty in the caſe. But, when 
the defender is himſelf in poſſeſſion, upon titles good ex facze, it cannot 
be jus tertii for him to found upon the right of another, when the effect 
of that plea is to continue him in poſſeſſion, and to exclude the purſuer, 
upon whom it is incumbent, firſt of all, to ſhow that he has a valid title, 
before he can be allowed to diſturb the perſon in poſſeſſion of the lands. 
— in many caſes, it has been found competent for defenders 
o plead upon the rights of others, where thoſe rights were available to 
protect them againſt the claim of a third party. See the deciſions, Dic. 
jus tertn, \ 1. & 2. 

Anſwered : The deciſions referred to only prove, that the defender 
muſt be affoilzied, unleſs the purſuer inſtruct a title to the ſubject in que- 
ſtion. But, in this caſe, the purſuer ſupports his title ſufficiently, when 
he connects it with the Counteſs of Findlater, the common author. And 
ſo the law is clearly laid down by Lord Stair, IV. 35. 13. and Lord 
Bankton, IV. 43. 7. It is evidently us terti for the defender to object 
to the title of the Counteſs ; becauſe, by doing ſo, he does not ſupport his 
own right, but effectually deſtroys it. At any rate, the right of the heir- 
male is out of the queſtion, being cut off by the negative preſcription. 


© The Lords found, that it is not competent for the defender to chal- 
© lenge the title of the Counteſs of Calendg, the common author 
© both of purſuer and defender.” 


| G. F. 
Reporter, Pitfour. 


AQ. Macqueen. Alt, Lockhart. 
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No. LXXII. July 14. 1768. 


\  PEWTRESS and ROBERTS; 


Againſt 


THOROLD, and other A ſignees under the commi tion 


of bankruptcy againſt 
THOMSON and TABOR. 


FORE I G N. 


Arreſters preferred to Aſfagnees, under a Commu, fron of Bankruptcy, upon 


Funds which had become the Subject of Competition before the arreſt= 
ments. | | & 


P ON the 2d of November 1758, a commiſſion of bankruptcy 

was iſſued againſt Thomſon and Tabor merchants in London, 
and their bankruptcy certified to have commenced upon the day pre- 
ceeding. 25 5 

Thomſon and Tabor had drawn bills upon many of their debtors in 
this country, payable go William Cuming their agent here; and, re- 
cently before their bamWruptcy, they drew upon Mr Cuming in favour 
of ſome of their creditors, and particularly of Pewtreſs and Roberts of 
Lombard-ftreet, bankers. | 

Theſe bills were proteſted againſt Cuming for not-acceptance, where- 
upon arreſtments were uſed, and a competition enſued between the ar- 
reſters and the Engliſh aſſignees, (See No. LIV. fupra, March 5th, 
1767, Thorold, and other aſſignees of Thomſon and Tabor, contra 
Forreſt and Sinclair; p. 286.) in which the Lords found, That the aſſig- 
© nees, under the commiſſion of bankruptcy, have ſufficient title to 

* compear and compete ; but that ſuch of the creditors-arreſters againſt 
* whoſe diligence no objection is made, are preferable to the aſſignees 
under the commiſſion; but ſuſtained the objections made to the arreſt- 
ments uſed in the hands of William Cuming.” | 

During the dependence of this competition, Pewtreſs and Roberts 
laid ſecond arreſtments in Cuming's hands, and a new competition en- 
ſued. 

Pleaded for Pewtreſs and Roberts: Theſe bills, drawn in their fa- 
vour upon William Cuming, were equivalent to aſſignations of the ef- 
fects in his hands; and the proteſts for not-acceptance are equivalent 
to intimation. The bills payable to Cuming were effects in his hands, 
attachable by arreſtment, as was found in a ſimilar caſe, 13th February 
1740, Innes contra creditors of Gordon; at leaſt, they were capable of 


being aſſigned; and the draughts upon Cuming, being equal to aſſig- 
nations, 
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nations, muſt be preferable to the after diligence of other creditors, ang, 
a fortiori, to the claim of the aſſignees, who can have no better right 
than the banikfupts themſelves would have had. 

Nor is there any res judicata in this caſe : Whatever may have been 
found in competition with other creditors, cannot affect ſuch as were 
no parties to that compætitiòn. Irideed;” all that has been found is, that 
the aſſignees are intitled to compear and compete; in other words, that, 
though deriving their powers from judicial proceedings in a foreign 
country, they have perſonam ſtand: here, and may operate preference 
by diligence, or object to the diligence of other creditors ; but they can- 
not be conſidered in a-more favourable view than truſtees'for behoof of 
creditors, who, though named by the bankrupt, with the concurrence 
of the bulk of his creditors, are in no ſhape preferable to ſuch as refuſe 

to accede, unleſs in ſo far as they have acquired a preference by dili- 

ence. 
, Anſwered : Though a bill proteſted for not- acceptance may be conſi- 
defed in the light of ad'intimared affignation, where the perfon drawn 
upon has effects of *tHE"Urawer in his hands, tlie cafe is different where 
he has no more than bills. And it was upon that ground that the arreſt- 
ments in Cuming's hands were found to be ineffectual. A writing, in 
the form of a bill, requiring Cuming to indorſe thoſe bills to the holder, 
would have been good for nothi g; and the vittual aſſignation, ſuppo- 
ſed to de implied in the draughts in ' favour of Pewtrefs and Roberts, 
cat hà de n6 ſtronger effect.” | 

2do, The aſſignees, by judgment of the court, have been found in- 
id 78 corlifite'; arid,” though they have been poſtponed to thoſe cre- 
ditors who had uſed valid arreſtments prior toe competition, they are 
preferable to arteſtments executed after it. ThE ſums in mediv became 
litigious by that coripetition, which muſt, at any rate, be conſidered as 
a ſufficient intimation of the aſſignment in their favour.” 


© The Lords preferred Meſſrs Pewtreſs and Roberts to the ſums in 
William Cuming's hands, to the extent of the draughts in their 
© hands, 
| G. F. 
For the Afiignees, Macgueen, Blair. Alt. Solicitor Dundas, &c. Pitfour Reporter. 
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No. LXXIII. 


July 16. 1768. 
HAIG, D AES, and Cmpany; 
Againſt 


CAMPBELL. 


j UV Kk1 8D 1-07. 40M 
Inferior admirals, if competent to mercantile cauſes ? 


HE admiral-depute of Alloa having pronounced decree for the 
T price of ſome Norway logs, the defender advocated the cauſe on 
the ground, that inferior courts of admiralty have no juriſdiction in cau- 
ſes purely mercantile. 

| Anſwered for the purſuer: The act 1592, c. 160. was only intended 
for repreſſing extraordinary and oppreſlive clauſes in grants of admi- 
ralty. The act 1681. c. 16. though it has been denominated the great 
charter of the court of admiralty, is not the meaſure of its juriſdiction, 
It relates only to the privative juriſdiction enjoyed by that court in mari- 
time cauſes. The connection of maritime and mercantile cauſes had na- 
turally led the high court of admiralty to judge in both, long before that 
ſtatute. That juriſdiction Was been uniformly exerciſed, as far back as the 
praQtice can be traced, and it has been ſupported by ſeveral deciſions. 
If the juriſdiction of the high court of admiralty extends to mercan- 
tile cauſes, that of inferior admirals, derived from the ſame authority, 
though limited in territory, muſt be equally extenſive in kind. And the 
deciſion N. C. II. 188. 27th June 1759, Miller contra Sawyers, proceed- 
ed on the ground, that the defender did not live within the territory of 
the admiral-depute, as fixed by his commiſſion. 
Rephed : The juriſdiction of the high court of admiralty,derived from 
ſtatute, relates to maritime cauſes only. Its juriſdiction in mercantile 
cauſes took its riſe from cuſtom, and cannot be carried farther. than that 
cuſtom has gone, or extended to inferior admirals, who have not been in 
the practice of exercifing it, as appears from the deciſion, Miller contra 
Sawyers, which ſhows, that, in 1759, it ſeemed a novelty to the court, 
for an inferior admiral to judge in cauſes not maritime. 


For illuſtrating the point, the defender referred to Balfour, p. 629. c. 
83. and 034 c. 100. 


J he Lords found, that the admiral-depute had no juriſdiction in 
this caſe, and therefore ſuſtained the declinature, affoilzied the de- 
fender, and found the purſuers liable in expences.“ 


| G. F. 
Act. Crosbie. Alt. Armfirong. Reporter, Auchinleck 


No. LXXIV. 


July 22. 1768. 
Mr GEORGE BROWN; 

3 

The HE RIT ORS of Dunfermline 


0 0 L & 
Powers of presbyteries as to ſehoolmaſeers falares. 


N the beginning of the laſt century, the magiſtrates of Dunfermline, 

upon the narrative, that Anne of Denmark, queen to James VI. had 
mortified L. 2000 Scots, for that and other purpoſes, granted bond for 
themſelves, and their ſucceſſors in office, to pay L. 100 Scots of ſalary to 
the maſter of the grammar-ſchool, provided that he ſhould be admitted 
with conſent of the Queen and her ſucceſſors in the lordſhip of Dun- 
fermline, or of the heritable bailie thereof. | 
Mr George Brown was admitted by the magiſtrates in 1748, with 
conſent of the Marquis of Tweedale, heritable bailie : and, by contract 
with the magiſtrates, accepted of L. 140 Scots, as his falary ; including 
the L. 100 Scots, payable out of the mortification, with L. 40 more, re- 
vocable by the magiſtrates at pleaſure. 

No falary having been ſettled by the heritors, Mr Brown applied to the 
preſbytery, who ſuſtained themſelves competent, under the ſtatute 1633. 
C. 5. as having come in place of the biſhop, and found, that the mortifi- 
cation is no part of the legal proviſion for the ſchoolmaſter, and modified 
200 merks, including the L. 40 ſettled by the town, as the legal falary 
of the ſchoolmaſter, in all time coming, and appointed the heritors to 
ſtent themſelves, conform to their valued rent, for the remainder of the 
200 merks. | | 
The heritors brought an advocation, and pleaded, that the ſentence of 

the preſbytery was null and void. Every thing reſpecting the ſettling of 
ſchools is regulated by the a& 1696. c. 26. by which the preſbytery have 
no other power in that matter, but to call a meeting of the heritors, and, in 
default of ſuch meeting, to apply to the commiſſioners of ſupply, to mo- 
dify a ſalary, not under 100, nor above 200 merks, and to aſſeſs the 
lands in the pariſh proportionally. Indeed, the act gives no power what- 
ever to the preſbytery, in a caſe like the preſent, where a ſchoolmaſter is 
already ſettled, with a falary conſiderably above the maximum. 
© The Lords found, that the preſbytery has no juriſdiction in this mat- 

© ter, and therefore advocated the cauſe, and afloilzied.? 


G. F. 


— 


Act. Macqrneen. Alt. Sollicitor Dundas. Reporter, Pitſour. 
No. LXXV. 
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No. LXXV. ; Fuly 29. 1768. 


HENRIETTA SINCLAIR, and BENJAMIN MOODIE of 
Melſetter her Huſband; 


Againſt 


CHARLES SINCLAIR of Olrick. 
LO 1417 


Effect of a Diſcharge in a Contraft of Marriage upon the Wife's Right of 


Legitim or Claim upon her Father's Executry. 


ONALD SINCLAIR of Olrick had one ſon, Charles Sinclair, and one 

daughter, Henrietta, who, in 1755, married Mr Moodie of 
Melſetter; and, by the contract of marriage, the eſtate of Melſetter was 
ſettled upon the iſſue of the marriage; and, on the other part, Olrick 
gave a portion of L. 500 Sterling with his daughter, which ſum, by the 
contract, ſhe, with conſent of her ſaid future huſband, and he, as 
taking burden upon him for her, accepts of, in full ſatisfaction to her, 
© of all ſhe can aſk or demand as portion-natural, legitim, or upon any 
© other account whatever, excepting good-will allenarly.' 

In 1766, Donald Sinclair died, and his ſon and heir Charles contended, 
That, by the above recited clauſe in Mrs Moodie's contract of marriage, ſhe 
was cut off from every claim upon her father Olrick's executry. It was, 
on the other hand, inſiſted for Mrs Moodie and her huſband, that ſaid 
clauſe did not exclude her from her father's executry, or cut off her le- 
gitim; and ſhe obtained herſelf decerned executrix qua neareſt in kin 
to her father, before the commiſſory of Caithneſs, and brought an action 
againſt her brother Charles, as intromitter with his father's moveable effects. 
Charles raiſed a reduction of the confirmation obtained by Mrs Moodie. 
The Lord Auchinleck Ordinary reported the queſtion to the court. 

And, on adviſing the cauſe, 16th June 1768, The Lords found, 
© that the purſuer Henrietta Sinclair is not excluded from her father's 
 executry by the diſcharge in her contract of marriage, but has right 
© thereto by the confirmation produced; aſſoilzie her and her huſband 
from the proceſs of reduction and declarator brought againſt them by 
© Charles Sinclair, and decern therein accordingly ; and remit to the 
Lord Ordinary to proceed in the cauſe.” 

Charles Sinclair reclaimed againſt this interlocutor ; and, on adviſing 
his petition, with anſwers for Mrs Moodie, 29th July 1768, The 
Lords adhered to their former interlocutor, finding, that Henrietta 
© Sinclair is not excluded from her father's executry by the diſcharge in 
© her contract of marriage, but has right thereto by the confirmation 
produced, and aſſoilzie her from the proceſs of reduction; and in as 
tar retuſe the deſire of this petition ; but find the petitioner Charles 
Sinclair is intitled to the legitim, and to heirſhip-moveables; and remit 
to the Lord Ordinary to proceed accordingly.” 


_— 7 


Pleaded, 
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Pleaded, in a reclaiming petition for Mrs Moodie, againſt this laſt in- 
terlocutor : By the law of Scotland, children are intitled to a portion of 
their father's moveable eſtate at his death, of which he cannot fraudu- 
lently diſappoint them. This legitim or legal ſhare, by the civil law, 
extended to heritage as well as moveables, though, by our law, it is 
confined to moveables. The heir is excluded from the legitim, being 
conſidered as drawing his pars legitima by ſucceeding to the heritable 
eſtate ; and the ſingle exception to this general rule 1s, that, where the 
heir finds the heritable eftate of leſs value than a rateable ſhare of the 
whole eſtate, heritable and moveable together, he may collate or throw 
the whole into one common ſtock, and draw his ſhare along with the 
other children. | 

This legal portion, or legitim, is a jus crediti in the perſons of the 
younger children who ſurvive their father, and will tranſmit to their re- 
preſentatives without confirmation; and, where one or more of the 

ounger children diſcharge or renounce their legitim during the father's 
ife, thoſe who renounce are conſidered as if they had predeceaſed the 
father, and their right will accreſce to the other children intitled to the 
legitim; and, if the father ſhall, in his lifetime, obtain diſcharges from 
all the children intitled to the legitim, it is thereby extinguiſhed, and 
the whole executry becomes dead's part; and where, in ſuch caſe, the 
father leaves no wife, and all the children but the heir have renounced 
their legitim, the queſtion comes to be, Whether ſuch renunciation of 
the other children ſhall be underſtood to increaſe the dead's part? or ſhall 
it operate in favour of the heir, ſo as to transfer the legitim to him? 
And it is thought that, while any of the younger children are alive, the 
heir cannot be intitled to reap any benefit from theſe renunciations, as, 
proprio jure, the heir has right to no ſhare of the legitim. And, by 
his acceptance of the land- eſtate as his legal portion, he is excluded 
trom any ſhare of the moveables, ſo long as there is any child or chil- 
dren ot the father exiſting ; for, though the renunciations of the younger 
children may extinguiſh their claim of legitim in favour of their father, 
it cannot create a right in the heir which otherwiſe had no exiſtence. 
And it is nowiſe inconſiſtent with this doctrine, that the heir, where he 
is the only child, has right to the legitim, as, in that caſe, he is the only 
perſon who can diſcharge the obligation incumbent on the father ; 
whereas, where there are younger children, their diſcharges may extin- 
guiſh that right, ſo as to liberate the father, without giving any right to 
the heir, in a queſtion with whom their right will (till be good, as he, 
by law, is intitled to no legitim while there 1s, at the father's death, a 
younger child exiſting. And, in ſupport of this plea, ſeveral authori- 
ties and deciſions were referred to. 

Anſwered for Charles Sinclair: Mrs Moodie's whole argument pro- 
ceeds upon the ſuppoſal that the heir proprio jure, has no right to the le- 
gitim, which is not the caſe. It may be true, that, where there is an el- 
deſt ſon, and younger children unforisfamiliate, the heir has no title to 
demand any ſhare of the moveable eſtate, unleſs he collate ; but this 
clearly ſhows that, where there was no heritable eſtate, the eldeſt fon 
has a right to the legitim, along with the other children. And the law, 
by giving the heir an option, in caſes where there was an heritable _ 

either 
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either to come in along with the other children, or take the heritable e- 
ſtate, gives the heir an indulgence ; but, by no means, ſhows that he 
has, proprio jure, ao right to the legitim. By the civil law, the right of 
the whole children to their legitim was upon the ſame footing ; there 
was no diſtinction between one and the reſt ; the right belonged to the 
whole children proprio jure; and the principles of the civil law, in this 
point, have been adopted into ours. Where there is, of a marriage, but 
one child, a ſon, and univerſal heir, he is intitled to the legitim, and his 
father can no moreexclude him from thatrightthan he could younger chil- 
dren ; and, in a diviſion of the moveable eftate with the relic, he will draw, 
without collation, 'the legitim, in the ſame manner younger children 
would have done, which could not be the caſe, if the doctrine pleaded by 
Mrs Moodie was well founded; becauſe, as her right of legitim was ex- 
tinguiſhed by her diſcharge, ſhe muſt maintain, that, in no caſe whate- 
ver, has an eldeſt ſon, who ſucceeds to an heritable eftate, any right to 
legitim z yet, the contrary of that is clear, from an only ſon and heir be- 
ing intitled to the legitim, in a queſtion with the relict. And the deci- 
ſions of the court have been agreeable to theſe principles, the caſe of 
Martin contra Agnew in February 1749 excepted, which, being a ſingle 
deciſion, and contrary to the whole train of the judgments of the court, 
ought not to be followed ; as, upon attending to the riſe of this right of 
legitim, and ſenſe in which it has been underſtood, it is plain, that, where 
younger children, in conſequence of a proper conſideration from the fa- 

ther, diſcharge their right of legitim, their right accreſces to the heir. 


The Lords adhered.” 


AE 
For Mrs Moodie, Fo. Swintos, jun. and David Rae. 
For Charles Sinclair, Lockhart, and David Armſtrong. 
No: LXXVI. | Aiguſt 5. 1768. 


DUKE f BUCCLEUG H; 
Againſt 
The O FFICERS S STATE. 
PRESCRIPTION 
Of an erroneous Tenure of Lands. 
Al. I ER Earl of Buccleugh purchaſed the barony of Ewiſdale 
from Sir John Ker, who became bound to infeft him, either de 
me, for a feu-duty of 160 merks, or a me. The Earl was infeft baſe, 


and got a perpetual diſcharge of the feu-duty. 
— 4L Anne 
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Anne Counteſs of Buecleugh, in her contract of marriage with the 
Duke of Monmouth, granted procuratory for reſigning her lands in 
terms of the contract; and a charter was thereon expede, under the great 
ſeal, comprehending the barony of Ewiſdale, as if holdizg feu of the 
crown for payment of 160 merks, though the Counteſs was not crown- 
vaſlal in that barony. | 

The feu-duty never had been exaQted, nor entered in the property. 
rolls in exchequer. At length, in 1760, the Barons made an order 
that the Duke thould be charged with the feu-duties, for 40 years back, 
and in time coming. | 

The Duke brought an action in the court of ſeſſion, to have it found 
and declared, that, as the barony of Ewiſdale was formerly held ward 
of the crown ; ſo he was now intitled to hold it blanch, and to have all 
fubſequent charters and retours expede in thoſe terms. 

Pleaded for the purſuer: As the barony of Ewiſdale was held ward 
of the crown by Sic John Ker, and feu of him by the Earl of Buccleugh, 
ſo there was no change of the holding from ward to feu in any of the 
charters; and it muſt have been by miſtake that the charter in favour of 
the Counteſs was conceived, as if the barony had been held feu of the 
crown ; eſpecially as, in that ſame charter, there is an expreſs clauſe 
changing the holding of other parts of the. eſtate from ward to 
blanch. | | 

Nor is there room for preſcription in this caſe. No feu-duties have 
ever been received by the crown; and the Duke cannot be ſaid to have 
acquired, by preſcription, the mode of holding which the officers of the 
crown contend for, or be obliged to plead preſcription againſt his will. 
Indeed, there are not fermini habrles for preſcription in favour of the 
crown; ſince, when the miſtake firſt happened, and for many years af- 
ter, the crown had no intereſt to plead it, ward being a more beneficial 
tenure than feu. 

Anjwered : There is no ſufficient evidence that the Counteſs did not 
eſtabliſh a right to the procuratory in Sir John Ker's diſpoſition, where- 
by her reſignation of the barony of Ewiſdale would have been effectual 
at the time; and there is the ſtronger reaſon to believe that her titles were 
properly adjuſted, that, as appears from the preface of Forbes's Journal, 


p. 32. Sir John Gilmour, preſident of the ſeſſion, was called up to 


London upon occaſion of the Duke of Monmouth's contract of marriage. 

Be that as it will, upon the ſuppoſition that the ſtatute for aboliſhing 
ward-holdings had never paſſed, fo that it would have been for the ad- 
vantage of the purſuer to hold feu, rather than ward, the renewals of 
the inveſtiture granted by the crown, would have defended him againſt 
any action which might have been brought to compel him to hold ward. 
And theſe renewals, which are ſo many repeated acts of poſſeſſion on 
the part of the crown, mult be equally ſufficient to eſtabliſh that mode of 
holding whichis moſt beneficial to the crown, in virtue of the ſtatute in- 
trodueing the palitive preſcription, which is no leſs available to the ſupe- 
rior than to the vaſlal. Indeed, the Duke is barred by the negative pre- 
ſcription, ſince he or his anceſtors might have brought an action for 
correQing the miſtake ſuppoſed to have been committed in the inveſti- 


turss. 


The 


1 


The Lords found, that the purſuer is not intitled to demand a charter 
from the crown of the barony of Ewiſdale holding blanch.” 


G. F. 


Act. Lockhart. Ilay Campbell. Alt. Montgomery Advocatus. 
Reporter, Auchinleck. 


No. LXXVII. 


BILL OF EXCHANGE. 


Action refuſed on a protefied bill. 


CTioN was refuſed on a bill for 3000 merks, which had been 

proteſted immediately upon becoming due, but was allowed to lie 
over for about 20 years, when, after the death of both drawer and accep- 
ter, an action was brought upon it, by the ſon of the drawer, recently 
after he had been decerned in payment of certain ſums due by him to 4 
the ſon of the accepter. N YA 
Other preſumptions concurred in this caſe, particularly a clearance be- 

tween the drawer of the bill himſelf, and the fon of the accepter, and 

another clearance with the drawer*s ſon, after his father's death, in nei- 

ther of which the bill was mentioned. 


G. F 


AQ. Jay Campbell. Alt. V. Wallace. Reporter, Gardenſion. 
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No. LXXVIII. November 16. 1768. 


FAMES, ANDREW, and KATHARINE WEMTS &,, * 
children of the deceaſed 7 AME S WE MT SS, and ELIZABETH 
TOD, his relict; | 


Againſt 


DAVID WEMTSS, eldeſt fon of ſaid F AMES WEMYSS. 


Whether a contract of marriage binding, when not ſubſcribed by the wife ? 


IN 1730, James Wemyſs, tenant in Bogie, intermarried with Eliza- 
beth Tod, daughter of James Tod, tenant in Gelſtane. The con- 
tract of marriage proceeds upon the recital of its being concorded, a- 
© preed, and matrimonially contracted between the parties following, viz. 
2 r Wemyſs, tenant in Bogie, on the one and Elizabeth Tod, 
© lawful daughter to James Tod, tenant in Gelſtane, with the ſpecial ad- 
vice and conſent of her ſaid father, and the ſaid James Tod, as taking 
full burden in and upon him for his ſaid daughter, on the other part. 
By this contract, James Wemyſs binds and obliges himſelf to have in 
_ readineſs, of his own proper means, the ſum of 2000 merks, which, with 
the farther ſum of 1000 merks of tocher, received with his ſaid ſpouſe, 
he obliges himſelf to employ on land or good ſecurity, and to take the 
rights and ſecurities thereof to himſelf, and Elizabeth Tod, his promiſed - 
ſpouſe, and the longeſt liver of them two, in conjunct fee and liferent, and 
the heirs and bairns to be procreated of the marriage, in fee; and what- 
ever lands, goods, and gear, ſhould happen to be conqueſt and acquired 
during the marriage, James Wemyſs bound himſelf to provide and ſe- 
cure the ſame to himſelf, in liferent, and to the bairns of the marriage, 
in fee; he farther obliged himſelf, his heirs, &c. in caſe of his wife's 
ſurviving him, to pay her 1000 merks, at the firſt term of Whitſunday 
or Martinmas after the diſſolution of the marriage, and an yearly an- 
nualrent, correſponding to the principal ſum of 500 merks, with the 
half of the houſhold pleniſhing, if no children, and one third thereof, 
in caſe of children. On the other part, James Tod, the bride's father, 
binds himſelf, his heirs, &c. to pay to James Wemyſs, 1000 merks of 
tocher. 
This contract was ſigned by James Wemyſs, the huſband, and by 
James Tod, the bride's father, but not by Elizabeth Tod. 
In 1766, the marriage diſſolved, by the death of James Wemyſs, the 


huſband, when there exiſted David the eldeft fon, and a number of 
younger children. During the ſtanding of the marriage, James Wemyſs 
purchaſed the lands of Lathallen, the rights of which he took to himſelf, 

in 


1 


in liferent, and David, his eldeſt ſon, in fee. He left beſides a conſide- 
rable ſum in money, a good deal of moveable effects, and the tack of the 
lands of Caſſingray, for a conſiderable number of years to run, and for 
which a graſſum had been paid. | 

James Wemyſs made no ſettlement of his affairs ; and, ſoon after his 
death, the widow, and ſome of the younger children, brought an action 
againſt David, the eldeſt ſon, who had intromitted with the effects. 

Elizabeth Tod, the widow, inſiſted, that, as ſhe had not ſigned the 
contract of marriage, ſhe could not be bound thereby, and was intitled to 
a terce of the lands of Lathallen, and a third of the moveables. 

The younger children founded on the proviſion in the contract of 
marriage, by which James Wemyſs was bound to ſecure the heirs and 
bairns of the marriage, in the ſum of 3000 merks, and alfo the haill con- 
queſt; during the ſtanding of the marriage. | 

It was, on the other hand, contended for David, the eldeſt ſon, that, ſup- 
poling the contract of marriage not binding, the widow could not claim 
a terce out of the lands of Lathallen, the diſpoſition to theſe lands being 
taken to him in fee, and his father only in liferent. 

And to the claim of the younger children, he anſwered, that the mar- 
riage- contract never having been ſigned by the wife, it was an incom- 
plete deed, and not binding on any of the parties contracting; and, 
therefore, the ſucceſſion fell to be regulated in the ſame manner, as if the 
marriage- contract had never been executed. 

The Lord Ordinary found, That James Wemyſs's contract of mar- 
riage not being ſigned by the wife, is an incomplete deed, not binding 
upon any of the parties ; and therefore, that the wife and children of 
the ſaid James Wemyſs can only claim their legal proviſions : That 
the widow is intitled to a terce of the lands of Lathallen, purchaſed by 
him, and to a third of the free moveables, belonging to the defunct, at 
the time of his death : That the younger children, who are parties in 
this proceſs, have a right to their proportional ſhare of two thirds of 
the defunct's free moveables. 

The eldeſt ſon and younger children ſeverally reclaimed to the court 
ainſt the Lord Ordinary's interlocutor. Rn 

Pleaded for David Wemyſs, the eldeſt fon : The rule of law is, that a 
widow has right only to a terce of the lands in which her huſband died 
infeft; ſo is laid down: by our lawyers, and eſtabliſhed by the judgments 
of the court; Carruthers, 29th January 1706. And there is but one ex- 
ception to this rule, that is, if the huſband frauduleatly abſtains from 
taking infeftment, merely to diſappoint his wife's claim, in ſuch caſe, the 
law will hold him infeft. In the preſent caſe, the huſband never was 
infeft, nor is there any reaſon to ſuſpect, that he meant any injuſtice to 
his wife. | 
Anſtbered for the widow: The ſpirit of the law is, that a widow ſhall 

have a terce of the lands of which her huſband died proprietor, whether 
infeft or not. In this caſe, though the ſon is infeft in fee, the liferent is 
reſerved to the huſband, with power to alter the deed, or burden the ſub- 
ject; and, in ſupport of this doctrine, ſundry authorities were referred to. 

4 M Pleaded 


Pleaded for the younger children, againſt the Lord Ordinary's inter- 
locutor: Where there are but two parties to a contract, if the contract is 
not executed by both, it cannot conſtitute an obligation upon either. The 
eſſence of every contract is the duorum vel plurium in idem placitum con- 
ſeuſus, ſo that, if either do not concur in executing, the contract can bind 
neither. But, if there are three or more parties to a contract, who are 
all reciprocally, but ſeparately bound to one another, the contract, though 
incomplete between two of the parties, will ſtill ſubſiſt as to the others. 
In this caſe, James Tod, the father of the bride, became bound to pay 
1000 merks of tocher with his daughter, and this obligation he fulfilled, 
by paying the 1000 merks ; ſo that, guoad him, the contract received 
full implement ; and, after receiving this payment, the huſband could 
not refuſe implement of what was preſtable upon his part, to James Tod, 
for behoof of the children of the marriage for whom he contracted. The 
obligation to the children is not connected with that to the wife; and ſhe, 
by neglecting or refuſing to ſign the contract, cannot defeat the children's 
claim in this caſe, where the huſband has received payment of the portion 
from the father, who was the party contracting for behoof of the children. 

Anſwered for David, the eldeſt ſon : Mutual contracts muſt be good 
to all parties, or neither can be bound. And this principle has been 
carried ſo far, that, where the contract was duly executed, and both par- 
ties fixed, if one of them becomes unable to perform, the other will be 
free, and the contract at an end. In this caſe, the contracting parties 
are, the huſband on the one ſide, and the wife, with conſent of her fa- 
ther, on the other; the wife is the principal contracting party, and not 
having ſigned the contract, is not bound; the conſequence of which 
muſt be, the contract muſt fall to the ground. Wbere there are three or 
more ſeparately bound, in one contract, to each other, and the one cannot 
qualify any intereſt that he has in another's ſigning, who has not done 
ſo, it may be true, that the contract, as to thoſe that ſigned, would ſub- 
ſiſt, becauſe there the obligations fall to be conſidered, not as one mutual 
contract, but as ſeparate diſtin agreements, though contained in one 
writing; but, if the parties ſigning can quality an intereſt in the per- 
ſon's ſigning, who refuſes to perform, the contract muſt fall as to the 
whole. It, in this caſe, the huſband could qualify no intereſt in the 
wife's ſubſcribing, it might afford ſome handle for the other party's 
plea ; but, it is evident, the huſband had a direct intereſt in the wife's 
ſigning. Where the huſband ſettles the conqueſt on the children of the 
marriage, and the wife gives up her legal claims of terce and jus relictæ, 
it mult be underſtood, that the wife's giving up her legal claims, was the 
inductive cauſe of ſettling the conqueſt on the children; and, therefore, 
if ſhe refuſe to ſign the contract, the huſband, or his heir, cannot be 
bound to implement the obligations he came under, in the belief that 
the wife was to accept of the conventional proviſions ſtipulated by the 
contract, in place of her legal claims. | 

The following interlocutor was pronounced on both petitions, when 

adviſed, with aniwers. 


© The Lords find the contract of marriage betwixt James Wemyſs 
and Elizabeth Tod, in reſpect of the ſubſequent marriage betwixt 
© them, 
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them, ſubſiſting and obligatory upon all parties, viz. upon David 
* Wemyſs, upon the widow, and upon the younger children :* 


And refuſed, without anfwers, a petition for the widow, and another 
for David, the eldeſt fon, reclaiming againſt ſaid interlocutor. 


A. E 
For David, Macqueen and Ilan Campbell. For the Widow, Alexander Bruce. 
For the younger children, Lockhart. 
No. LXXI X. November 17. 1768. 
1 
Againſt 


KIPPEN & G. and others. 
BILL OF EXCHANGE. . 


Effect of a Proteſt for not-acceptance. 


ESSRS 7 of Rotterdam, having fold the ſhip Dorothy 
to the Whale-fiſhing company of Borrowſtonnefs, at the price of 
. 2100 Sterling, drew bills for L. 400, on John Campbell, one of the 
partners, payable to David Gavin, to be placed to accompt of the Do- 
rothy. 

F 5 Campbell's reimburſement, the Meſſrs Dunlops gave him an or- 
der on the company, who afterwards obliged themſelves to make pay- 
ment to him. 

Mr Gavin proteſted the bills for not acceptance ; and Meſſrs Dunlops 
having failed, arreſtments were uſed, by Kippen & Co. and others, in 
the hands of the Whale-fiſhing company. 

In a competition, the Lords preferred Mr Gavin, upon the princi- 
ples eſtabliſhed in the caſe, 27th November 1734, Mitchell contra Mit- 
chel, where it was found, that a proteſt for not- acceptance was equiva- 
lent to the intimation of an aſſignation. | 

It was argued for Kippen and Co.: That, as the bills were drawn up- 
on Campbell, and proteſted againſt him, there was no intimation to 
the Whale-fiſhing company. But it was anſwered, That, after the ob- 
ligation granted to Campbell, the price fell to be conſidered as in his 
hands, and was effectually aſſigned to Mr Gavin by the bills drawn up- 
on Campbell, and proteſted before the date of the arreſtments. 


G. F. 


Acc. Wight. Alt. Lockhart. 
No. LXXX. 


No. LXX X. November 18. 1768. 


MAGISTRATES of Glaſgow; 
Againſt 


0. 
J 


Magiffrates can ſell a Superiority belonging to the Borough ? 


N 1668, the magiſtrates of Glaſgow, for behoof of the community, 
I purchaſed the lands of Provan, which were annexed to the common 
good by charter, ratified in parliament. 

The lands having been feued out from time to time, the ſuperiority 
was fold to William M*Dowal of Caſtleſempill, who ſuſpended the 
charge for the price, upon the ground that the magiſtrates could not give 
him a ſufficient progreſs, being tied up from alienating any part of the 
common good. 

Pleaded for the ſuſpender : Magiſtrates of boroughs are merely ad- 
miniſtrators for the community; and, fo far from being at liberty to alie- 
nate, they are laid under reſtrictions, with regard to their adminiſtra- 
tion of the annual revenue, as appears from ter Camerari, cap. 39. 
§ 17. 18. and many acts of parliament, as 1491. c. 36. 1535. c. 26. 
1587. c. 113. 1593. c. 185. 1693. c. 28. 

No example appears of actions brought againſt magiſtrates for direct 
alienations of the common good of the borough, which ſeems not to have 
been attempted till now. But actions have been brought againſt them 
for ſmaller acts of mal- adminiſtration, as granting feus, and giving lea- 
ſes for a longer ſpace than three years; for attempting to impoſe burdens 
on the community, as in the caſe, 6th January 1681, Town of Wigton 
contra Town of Stranrawer; for diſcharging bonds belonging to it, as 
3d March 168 5, Magiſtrates of Glaſgow contra Barns, obſerved by Har- 
carſe, v. Magiſtrates. 

Anſwered: The alienation of a ſuperiority, an unimproveable ſubject, 
is a beneficial act of adminiſtration ; and, even in the days of Balfour, 
the benefit of the borough was the criterion for determining whether the 
alienation was lawful or not; Prat. p. 45. c. 14. in fine. Indeed, the 
lands now in queſtion were no part of the original common good of the 
borough, to which only the antient acts of parliament ſeem to ap- 
Ply: | | 
But theſe acts of parliament are now in deſuetude. Tacks of the 


common good of boroughs are daily granted for a longer term than 
three 
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three years, and theſe tacks are effectual in law, when they are benefi- 
cial to the community. This appears from ſundry deciſions, as iſt Fe- 
bruary 1698, Paterſon contra Magiſtrates of Edinburgh ; 3oth June 
1752, Anderſon contra Magiſtrates of Renfrew ; 3d July 1752, Dean 
contra Magiſtrates of Irvine. In the late caſe of Heriot's hoſpital, not 
only were feus ſuſtained which had been granted by the governors, but 
even alienations of the feu-duties. | 

As, therefore, magiſtrates have been ſupported in granting tacks, and 
even feus, where they appeared to be beneficial to the borough, it fol- 
lows that the alienation of a ſuperiority muſt be equally effectual; and 
no example can be pointed out where the contrary was decided. 


The Lords found, that the lands, purchaſed by*the magiſtrates of 
© Glaſgow in 1668, were alienable by their ſucceſſors in office; and, 
therefore, repelled the reaſons of ſuſpenſion.” 


G. F. 
Act. lay Campbell. Alt. Alex. Bruce. Reporter, Fuflice-clerk. 


No. LXXXI. | February 2. 1769. 
MAGISTRATES of INVERNESS; 
Agrialt * 
DUFF and others. 


SUPERIOR AND VASSAL. 


Clauſe for doubling the feu-duty on the entry eujuſlibet heredis vel aſſig- 


nati. 


HE magiſtrates of Inverneſs had granted feus of certain lands and 
fiſhings, belonging to the borough, in favour of the original vaſ- 
ſals, and their heirs and aſſigus whatſoever, with a clauſe of reddendo in 
theſe words. 
© Reddendo inde annuatim prefatus » heredes ſui et aſſigna- 
ti antedicti nobis, noſtriſque ſucceſſoribus, ſummam 1 3 ſolid. et 4 de- 
nar. monetae Scotiae ex unaquaque dicta acra, ad duos anni terminos, 
nec non duplicando dictam feudifirmam primo anno introitus cujuſli- 
bet heredis aut aſſignati ad dictas terras, aliaque 1 prout uſus 
eſt feudifirmae duplicatae, pro omni alio onere,” 
Theſe feus having come into the perſons of ſingular ſucceſſors, a de- 
clarator of non- entry was purſued by the magiſtrates, in which the que- 
ſtion aroſe, Whether the defenders were liable in a year's rent for their 


wy; 
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entry, or if they were intitled to be entered for payment of double the 
feu- duty, in terms of the above clauſe. 
| Pleaded for the defenders : Whatever may be the rule of law, as to 
the extent of the eompoſition payable by ſingular ſucceſſors, it is lawful 
for the ſuperior to reſtrict it by voluntary agreement. And, iu this caſe, 
the compolition is plainly reſtricted to the duplicando of the feu-duty. 
The feus are granted heredibus et aſſignatis quibuſcunque. Under this 
dlauſe, the magiſtrates may be compelled to receive all ſingular ſucceſſors 
of the vaſſale, voluntary or legal. And, it the term afgnati be under- 
ſtood in that ſenſe, in one part of the charter, it cannot receive a different 
explanation in another part of it. | 
Neither can it be confined to aſſignees before infeftment. Craig in- 
forms us, that recognition cannot take place in fees taken to aſſignees, 
HI. 3. 31. ; which ſeems to exclude fo limited a conſtruction. Indeed 
the terms of the reddendo itfelf, are excluſive of it in the preſent caſe. 
The duplicando of the feu-duty 1s declared to be payable at the entry 
cujuſlibet heredis aut affignati, which muſt of neceſſity apply to entries 
after infeftment ; for, before infeftment, no compoſition can be due, ſee- 
ing the ſingular ſucceſſor may infeft himſelf upon the unexecuted precept 
1n the feu-charter. 5 
Anſwered: By. the principles of the feudal law, the ſuperior could not 

be obliged to receive ſingular ſucceſſors, unleſs there was an expreſs 
clauſe in the grant for that purpoſe; and ſuch clauſes were always qua- 
lified by the condition of paying a compoſition to the ſuperior. After- 
wards, when, by ſfatute 146g; c. 36. the fuperior was obliged to receive 
adjudgers, the compoſition was fixed at a year's rent ; and the right to 
this compolition is reſerved in the ſtatute of wardholdings, which ex- 
tends the privilege to all ſingular ſucceſſors. | 

This right may no doubt be renounced by the ſuperior ; but, being fo 
firmly eſtabliſhed in law, renunciation of it will not be preſumed from a 
fingle inaccurate expreſſion in a charter, fuch as occurs in the preſent 
caſe. Indeed it would appear, that the addition of ti was made 
without meaning. The duplicando is declared to be payable at the en- 
try of heirs and aſſigns, prout uſus eft feudiſirmae duplicatae ; h no- 
thing can be more certain, than that the entering a ſingular ſucceſſor for 
double the feu-duty, is directly contrary to practice, and no inſtance can 
be pointed out where any fingular ſueceſſor, even in thefe feus, was re- 
ceived upon ſuch ters. | 
The expreſſion affegnatz, therefore, can have no meaning in the 
charters, unleſs it is underſtood of aſſignees before infeftment. And ſo, 
Lord Stair informs us it has frequently been interpreted, IL 4. 32. ; and 
Lord Bankton, II. 4. 34. Indeed the point was expreſsly determined, 

th February 1663, Lady Carnegie contra Lord Cranburn ; and 29th 


anuary 1673, Ogilvie contra Kinloch. Nor is this doctrine contrary to | 
what is laid down by Craig, in the paſſage referred to; for, though aſ- 
fignees are fingular fucceffors, yet all fingular ſucceſſors are not aſſignees; 


on the contrary, affignation is properly applicable to perſonal, not to 
real rights. 


The 


1 


The Lords found the defenders liable to the town of Inverneſs, for 
a full year's rent, upon getting an entry from the town.” EN 


G.F. 
Ad. Lockhart. - Alt. Rae, Coſmo Gordon, Montgomery Advocatüs. 
No. LXXXII. | February 3. 1769. 
LEITCH; 
— 


S W 4 N. 
IR AIT AN C „. 


Not incurred by neglefling the Order of Redemption in a Decree of De- 


clarator. 


AMEs LE1TCH diſponed his lands of Ardoch to Henry Swan, who 
granted a back-bond, declaring them redeemable for payment of a 
certain ſum ; but, under condition, that, unleſs the y was paid on 
or before Martinmas 1763, or conſigned at the pariſh church of Kilwin- 
ning, in the hands of a reſponſal perſon, upon 40 days lawful premoni- 
tion, the back-bond ſhould be null, and the lands irredeemable. 

Upon the term-day of Martinmas 1763, after Henry Swan's death, 
Leitch required a renunciation of the wadſet, upon a tender of a bill 
bearing to be accepted by Henry Swan, and of the balance-in mo- 
ney. 
This tender was refuſed, and an action brought by the tutors of Swan's 
ſon, an infant, for reducing the bill as forged, and declaring the irritancy 
to have been incurred. TY | 

The bill was declared to be vitiated and improbative, and the Lord 

Ordinary pronounced an interlocutor, whereby he found the lands ftill 
redeemable : But, in caſe the defender ſhall not, 60 days preceeding 
the term of Martinmas 1767 years, intimate to the purſuer and*his 
© tutors, in preſence of a notary and witneſſes, his intention to redeem, 
and, in caſe he ſhall not, on the ſaid term of Martinmas 1767, be- 
* tween the hours of 12 at noon, and 1 afternoon, conſign, in the bank 
of Scotland, the principal ſum and annualrents due thereon, Found 
the lands, from and after the ſaid term of Martinmas 1767, ſhall be- 
long in property to the purſuer, and be irredeemable. 

Leitch neglected to make the premonition required by the interlocu- | 
tor; but, a few days before Martinmas 1767, informed the tutors by let- 

ter, 
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ter; that he intended to redeem the lands on the term-day, when he ac- 
cordingly tendered the money ; and, upon their refuſal, conſigned it in 
the bank of Scotland, in December following, and brought a proceſs of 
declarator of redemption. 8 

Pleaded in defence: The purſue did not obtemper the order of re- 
demption preſcribed in the interlocutor. And though, from equity, the 
court is in uſe to allow penal irritancies to be purged, at any time before 
declarator, or the lapſe of the long preſcription ; yet, there is no example 
of admitting a power of redemption, after decree of declarator has been 
pronounced. There is no longer any room for equity; and, were the 
reverſer again indulged in a power to redeem, declaratars of irritancy ne- 
ver could be brought to a concluſion ; there would till be the ſame claim 
for a new indulgence as before. 
ed; The order of redemption pointed out in the interlocutor, 
and the irritancy adjected to it, cannot have greater force than a conven- 
tional irritancy ſtipulated by the parties. And, whatever may have been 
the rigour of the antient law, it is now eſtabliſhed in practice, that there 
is no neceſſity of obſerving the ſpecific terms of the order of redemption, 
but that it may be ſupplied by equivalents. The intimation by letter was 
as effectual a notification as a formal premonition under form of inſtru- 
ment; and muſt, at any rate, be ſuſtained to the effect of ſaving againſt 


a penal irritancy. 


NP 


© The Lords found, that the lands are ſtill redeemable ; and found the 
defender liable in expences of proceſs.” - g 


| | G. F. 
Ad. Rar, C. Buchan-Hepburn. Alt. Crosbie, Geo, Ferguſſon. 
| : Reporter, Monhbodde. ' 
No. LEXXHL | February 5. 1769. 


8 IB; 


Againſt 


. 
irie 


Preftable by tutors. 


TuToR, who took up an heritable bond belonging to his pu- 
pil, upon account of the irregular payment of the intereſt, and put 
the money into the hands of be- kers, who were in good credit at the 

: | 5 time, 


= 


time, but ſuddenly ſtopped payment a few months after the tranſaction, 

and, after the expiry of the tutory, was purſued to make up the loſs. 
The purſuer referred to many authorities, for proving, that the exac- 

teſt diligence was preſtable by tutors, as & 1. Inſt. de Obhg. quae quaſi ex 


contract. L. 21. C. Mandati, L. 37. 1. D. de Neg. geſt. Voet. ad tit. de 
Adminiſtr. tut. num. 6. 


On the other hand, the defender contended, that the authorities did 
not apply, and that tutors were not liable for the unexpected failure of 
debtors who had been in good credit. In proof of this propoſition, he 
referred to L. 50. de Admin. et per. tut. et cur. L. III. D. de Cond. et dem. 
Sande dec. Frits. lib. 2. tit. 9. def. 13. Bruce's Tutor's guide, part 3. tit. 3. 


937. 


The Lords found, that, as the bankers were carrying on buſineſs, 
and in good credit when the defender put the pupil's money into 
their hands, in February 1765, on their bill, payable one day af- 
ter date, that their failing afterwards, and ſtopping payment in 


© November thereafter, does not make the defender liable to the 
« purſuer for the ſaid money.” 


G. F. 
Act. Lockhart. Alt. Maclaurin. 


No. LXXXIV. February 8. 1769, 
U RAU HART of Cromarty ; 
Againſt 
LORD ELIBANK. 
ACTIO QUANTI MINORIS. 


Alledged errors in a rental not relevant to diminiſh the price of lands fold 
by roup, where the articles of roup contamed a clauſe, bearmg that the 


price was to have no reference to the rental. 


R URQUHART having reſolved to ſell his eſtate of Cromarty, ad- 
M vertiſed the ſame in the public news-papers, and cauſed make out 
a rental ; but, to prevent diſputes, when the eſtate was expoſed to roup, 
there was inſerted in the articles of roup the following clauſe. * The 
price put upon the ſaid lands and eſtate is not underſtood to have any 
reference to the rental; and therefore, the purchaſers and offerers muſt 
« ſatisfy themſelves of the juſtneſs thereof, before the roup ; and it is 
hereby expreſsly declared, that no objections againſt it ſhall be compe- 
tent thereafter.” 

4 0 At 
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At the roup, the eſtate was purchaſed in name of Lord Elibank, who 
afterwards paid up the price to about L. 1500, which he refuſed to pay, 
alledging, that the rent was not agreeable, in ſome particulars, to the 
rental exhibited. Mr Urquhart gave a charge for the remainder of the 
price, which Lord Elibank ſuſpended, and inſiſted for a deduction of 
the price. | 

Pleaded for Lord Elibank : The ſingle queſtion is, with regard to the 
relevancy of the demand of deduction claimed, or if ſuch claim is pre- 
cluded by the above-mentioned clauſe in the articles of roup. Such 
clauſes are uſual in fales, and the interpretation put upon them is, to 
prevent ſales being afterwards challenged upon ſmall involuntary 
miſtakes, or trivial inaccuracies ; but never conſidered to protect againſt 
a challenge, or amendment of the tranſaction, if fraud ſhould be diſco- 
vered, or even a defect, which, if known at the time, would have made 
a material difference in the tranſaction. In a ſale of lands, the rental 
muſt be taken upon the word of the ſeller, the purchaſer ſeldom having 
it in his power to know the real ſtate of a rental before purchaſe : 
That, though in caſes where there was nothing more but mere inequa- 
lity between the price and the value of the ſubje fold, where there was 
no impoſition on the part of the ſeller, or ignorance on the part of the 
purchaſer, the law gave no relief ; yet caſes may be figured where the 
error is ſuch as will found a good claim, both in law and equity, for an 
abatement pro tanto of the price. And, in this caſe, the ſuſpender offered 
to prove his allegations of there being errors in the rental to ſuch extent 
as made a difference in the price of about L. 1500 Sterling, the balance 

et due. | 

n Anſwered for Mr Urquhart The eſtate was neither expoſed nor pur- 
chaſed by a rental, but in the way of a flump bargain, whereby the pur- 
chaſer was to take the eſtate tantum et tale as it ſtood, without regard to 
a rental; it was optional to him to fell it in what manner he thought 
proper, either by public roup, or private bargain, and equally competent 
to him to preſcribe the terms and conditions upon which the eſtate 
ſhould be expoſed to ſale, whether by rental, or by the lump. It has 
been found from experience, that in ſales by rentals, occaſion has often 


been taken to raiſe diſputes in paying the price, on pretence of ſhort= 


comings or errors in the rental, which made the charger reſolve to ex- 
poſe his eſtate by the lump ; and, in that view, it was expreſsly condi- 
tioned in the articles of ſale, that the price was to have no reference to a 
rental. And, as it cannot be diſputed, that a proprietor may expoſe his 
eſtate by the lump, without reference to a rental, ſo there can be no 
doubt of that being the caſe here; the clauſe in the articles of roup be- 
ing as clear and explicit to that purpoſe as can be well conceived. If, 
in this caſe, in tranſeribing the rental, any articles had been omitted, and 
the error not 'difcovered till after the fale, would the ſuſpender have 
been bound to pay an excreſcent price, purchaſing upon articles of ſale, 
fuch as the preſent ? It is thought he would not: And, if fo, of conſe- 
quence he can claim no defalcation. And that being the caſe, it would 
be improper to involve the parties in the expence of an unneceſſary and 

irrelevant 
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irrelevant proof, although the charger by no means admits - 
der's alledgeances to be well founded. 1 7 dare 


The Lords found the letters orderly proceeded, with expences.* 


A. E. 
For Urquhart, Lockhart and 
or 2 2 — Alexander Elphinften. For Lord Elibank, Solhcitor Dundas» 
No. LXXXV. February 10. 1769. 


D U N D 4 $; 


Againſt 
DRU MMO N D. 


WAR R AND I C K. 


Heir of one ſelling with Procuratory and Precept, If bound to enter 
with the + Bu oh 


EorRGE DRUMMOND of Blair ſold to Thomas Dundas of Fin- 

gaſk, the lands of Quarrol, which he held bleach of Charles El- 
phinſton of Cumbernauld ; and granted diſpoſition containing procurato- 
ry and precept, clauſe of abſolute warrandice, &c- 

Mr Dundas did not execute the procuratory, but took infeftment on 
the precept. 

Upon Mr Drummond's death, Mr Elphinſton the ſuperior, purſued 
a declarator of non-entry againſt Mr Dundas, who brought an action a- 
gainſt Mrs Drummond, as repreſenting her brother, gies that ſhe 
ſhould be decerned to enter with the ſuperior, and againſt the ſuperior, to 
receive her. 

Mrs Drummond, not chuſing to concur in diſappointing the ſuperior 
of his compoſition, allowed the defence to be carried on in her name ; 
though it was agreed, that, if ſhe was found obliged to enter, it ſhould 
be at the expence of Mr Dundas, who would reap the benefit. R 

Pleaded for the purſuer: By granting a precept, as well as a procu- 
ratory, Mr Drummond put it in the power of Mr Dundas to hold the 
lands, either of the immediate or mediate ſuperior. Suppole the diſpo- 
ſition had not contained a procuratory, there can be no doubt that the 
diſponer and his heirs could have been compelled to enter with the ſupe- 
rior, and muſt have been liable upon the warrandice for every loſs ari- 
ſing from the neglect of it. Nor does it make any difference that a 
double mode of entry is wentioned ; the very meaning of an alternative 
is, that the party ſhall have his option ; and the right of option is one of 
the 
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the tights which the purſuer holds under the diſpoſition, and which Mr 
Drummond and his heirs are bound to warrant, as much as any other 
right conſequent upon it. | 

Anſwered: Had the purſuer's demand been underſtood to be found- 
ed in law, it muſt have been made in innumerable inſtances; and yet, 
this is the firſt example of an action of the kind being brought, which 
ſhows that it was never imagined, that the heir of a perſon, who had 
fold with procuratory and precept, could be obliged to enter with the 
ſuperior. 

And the view of the queſtion muſt not be confined to the preſent ea- 
ſy modes of holding, when the taking of an entry may nor be attended 
with any ſevere conſequences. To diſcover the true principle, it ought 
to be conſidered how the caſe would have ſtood before the ſtatute 
of ward-holdings, when, in conſequence of the feudal caſualties, the vaſ- 
ſal might have incurred burdens, to an amount greater perhaps than the 
value of the feu. It cannot be imagined that one, who fold with procu- 
ratory and precept, reſerving no intereſt in the lands, could mean to 
continue ſubject to ſuch burdens. And, even as matters now ſtand, 
there is no reaſon to think that he intended to remain liable for the feu- 
duty, eſpecially when there is no clauſe in the diſpoſition for that pur- 
poſe ; or to oblige himſelf and his heirs to be at the expence of entries 
in all time coming, in order to protect the purchaſer from the compoſi- 
tion, by keeping up the ſhadow of a ſuperiority, without any advantage 
to himſelf. TO lo 

The clauſe of warrandice does not vary the argument. Warrandice is 
not incurred in conſequence of an eviction which happens by the fault 
of the purchaſer : So ſays Lord Stair, II. 3. 46. Nor is the ſeller bound 
to warrant againſt ſubſequent caſualties of ſuperiority, without an expli- 
cit obligation in the diſpoſition ; Balf. Pract. p. 318. c. 5. 


The Lords found, that Mrs Drummond could not be obliged to enter 
with the ſuperior ; and, therefore, aſſoilzied her from the action, 
and found expences due.” 


— 


: z G. F. 
Act. Sollicitor Dundas. Alt. Macqueen. 


No. LXXXVI. 
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No. LXXXVI. 


February 11. 1769. 
CLARK, and others; 


Againſt 
H O P E. 


0.0L 6kK-4S8 


May be employed at any Coal poſſeſſed by their Maſter. 


R Archibald Hope, proprietor of the coal of Harrylaw, was leſſee 

of the coals of Edmonſtone, Monkton, and Woolmet, all belong- 
ing to different proprietors. And the queſtion came to trial, in an ac- 
tion at the inſtance of ſome of the colliers bound to theſe coals, Whe- 
ther they could be compelled to work at a coal, different from that to 
which they were reſpectively bound? Or if, upon the work being 
ſtopped, they were intitled to an atteſtation of a reaſonable cauſe of re- 
moving, in terms of the act 1600. c. 11.? 

Pleaded for the purſuer: Colliers are adſeriptitii glebae, bound to 
a particular coal ; and, therefore, not transferable to another. So the 
arc conſidered by Sir George Mackenzie. Obſ. 1606. c. 11. and by Bank- 
ton, I. 2. 82. When a collier conſents to become bound to a particular 
coal, he conſiders the circumſtances of it, its ſituation, its air, its eaſi- 
neſs in working ; and he cannot, without injuſtice, be carried from a coal 
where he can earn large wages, with eaſe to himſelf, and ſafety to his 
health, to another coal, where leſs is to be earned, where, perhaps, there 
is ſcarce room to work, or where the air is peſtilential and noxious. 

When the coal is wrought out, the collier is free ; but, if he can be 
carried to a different coal, though belonging to a different proprietor, 
his bondage muſt be perpetual. And it makes no difference that Mr 
Hope is leſſee of all theſe coals. With reſpect to each of them, he muſt 
be conſider d as in the place of the different proprietors ; and, as the 
proprietor of Fdmonſtone could not fend one of his colliers to work at 
the coal of Woolmet, fo neither can the tackſman of both carry the 
colliers of the one to the coal of the other. 

Anjwered : The ſituation of colliers is not to be determined by the 
ſtrict principles which apply to the adſcriptitii glebae of the Romans, or 
honunes proprii of Germany. Colliers are bound to their maſter, and fo 
| they are conſidered in the ſtatutes 1606. c. 11. and 1661. c. 56. They 

are obliged to ſerve him in the work of coal, unleſs they can obtain a te- 
ſlimoniĩal from him, or an atteſtation from a magiſtrate, that he has no 
work to give them. 
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The doctrine pleaded for the purſuers would go ſo far as to prove, that 
colliers could only be employed at the individual coal to which they en- 
tered; that they could not be carried to a different coal in the ſame eſtate; 
nay, that they could not even be carried to a different ſeam, in an edge 
coal, where there are great variations in the ſpace of a few yards. 

But this doctrine has not been received by the court. On the contra- 
ry, in February i 762, the Marquis of Lothian, having purchaſed a coal, 
was found intitled to carry the colliers upon it to another coal belonging 
to him, at the diſtance of two miles. And a ſimilar judgment was pro- 
nounced in 1763, in a queſtion between Weemyſs of Cuttlehill, and ſome 
of his colliers. . | 

As, therefore, the proprietor of a coal is intitled to remove his colliers 
to any coal where he has work for them, the tackſman muſt be in the 
ſame ſituation; and, during the courſe of his tack, have the ſame power 
over the colliers as the proprietor would have had, if he had kept the 
coal in his natural poſſeſſion. | 


© The Lords ſuſtained the defences, and aſſoilzied. 
| G. F. 


No. LEXXVIL = Ks. February 16. 1769. 
_CHALMERS; 

Againſt 
W ILS ON. 


TWHIRL A 0 1 


Grounds turned into graſi. 


Mons ſundry articles of deduction pleaded by the tackſman of a 
| mill, one was, that the proprietor having bought up many of the 
tacks upon the eſtate, kept great part of it in graſs, which was in tillage 
when the mill was ſet, whereby there was a ſhort-coming of the mul- 
tures, in contemplation of which he had to pay the rent. 
Anſwered: The profits of a mill being caſual, the tenant is under- 
ſtood to run his riſk of a diminution, upon account of the chance of in- 
creaſe; and it has been decided, that the proprietor of a mill does not 
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incur the warrandice of the tack, e 
their grounds into graſs; July 1731, Moredfadzean contra Earl of 


ſillis. 


© The Lords repelled the claim of deduQtion.* 


| 8. F. 
AQ. Rolland. Alt. Blair. 


No. LEXXVIIL February 16. 1769. 


LOCH; 


Againft 


HOME. 


R E COMP E N S E. 


Ranſomer intitled to an allowance in ſolatium. 


LEXANDER HOME, a boy about 13 years of age, was put aboard 
a ſhip belonging to David Loch, deſtined for Carolina, and to 
touch at Madeira and Havannah. As this was his firſt voyage, he had 
no wages ; on the contrary, he was to pay board for his maintenance. 
The ſhip being taken by a French privateer, was ranſomed at L. 700, 
and Alexander Home given as ranſomer. But though, in the ranſom- 
contract, the ſhip had liberty to touch at Charleſtown and Havannah, 
ſhe was again taken, in that courſe, by a Spaniſh guarda-cofta, and car- 
ried into a Spaniſh port. | 
Alexander Home having made his eſcape on the coaſt of America, 
and returned to Scotland, brought an action againſt David Loch, on 
the ground, that the ranſom-contraft was voided by his eſcape, which 


therefore was in rem verſum of Mr Loch; and concluding for L. 50, as 


his wages, from the date of the capture, till the day of his retufn to 


Scotland, with L. 200, as a ſolatzum for the trouble and confinement he 
had ſuffered. | Ky 0 
Ihe judge-admiral decerned for L. 40 in full of all his claims; and 

David Loch brought a reduction of the decree. 

 Pleaded for the purſuer of the reduction: Though, in ordinary caſes, 
wages are due to a ranſomer, becauſe he would have carned them, had he 
remained in the ſhip, Alexander Home can have no claim on that head, 
ſince no wages were allowed him when aboard. 


Neither 
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Neither has he any claim of recompenſe, as if the purſuer were locu- 
* pletior fattus by his. eſcape. It is doubted, how far the eſcape of a ran- 
ſomer could operate a releaſe of the ranſom- money; and, in this caſe, 
the claim was extinguiſhed in a different way, by the ſecond capture 
made by the Spaniards, the allies of France, whereby the ranſom-con- 
tract was annulled. 

ed: In the cafe of captures, the ranſomer is not reſtricted to the 
wages of a failor ; the practice is, that he makes a bargain with his Cap- 
tain ; and it is but reaſonable, that he ſhould have an allowance for the 
confinement which he ſuffers, beſides his maintenance during the deten- 
tion, and the expences of his journey home. 

Whatever claim the purſuer may have had againſt the Spaniards, he 
muſt-have paid-the-ranſom to the French privateer in the firſt place, had 
the defender remained in their hands. He was bound to obtain the 
ranſomer's liberation, which could not be effected without payment, and 
could not be ſacrificed on pretence of any ſuch claim. Indeed that claim 
could ſcarce have been made effectual, unleſs the defender had eſcaped ; 
ſo that the purſuer was lucratus in every view of the caſe. 


The Lords repelled the reaſons of reduction, and found the purſuer 
liable in the expences of procels.” 


G. F. 


Alt. Sinclair, 


AR. Blair. 


No. LXXXIX. 


RR andothers, truſtees for the creditors of Patrick Tod. 
B AN K R Up T. 
Truſteer of a perſon mſolvent preferred to arrefters. 


A PER80N inſolvent, but not bankrupt in terms of the act 1696, diſ- 
poned his effects to truſtees for behoof of his whole creditors. 
After the effects had been reduced into money by the truſtees, one of 
the creditors who had attended their meetings, but had never received 
any dividend, arreſted in the hands of the truſtees, and of ſome of th 
Purchaſers from them, and purſued forthcoming. 
. | © The. 
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The Lords preferred the truſtees, in reſpe& the common debtor was 
© not bankrupt in terms of the act 1696.” 


G. F. 
Act. G. Buchan-Hepburn. Alt. Gee. Wallace, FReporter, Auchinleck. 


No. XC. March 1. 1769. 


STANNERS; 
Againſt 
INGLIS. 


PUBLIC OFFICER. 
Clerk of the Bills, how far liable for Cautioners in Suſpenſions ? 


N a ſuſpenſion of a charge for L. 8 : 8 : o Sterling, in which two per- 
ſons were bound as principals, and a third as cautioner, the clerk of 
the bills accepted as cautioner a journeyman ſhoe-maker, who, though 
not a houſeholder, appeared to be in a good way of bread for his fitua- 
tion in life. 

The clerk did not conſult the charger, as to the ſufficiency of the cau- 
tioner ; but it appeared he had taken out a copy of the bill. 

Ultimate perſonal diligence was done againſt the original obligants, 
all of whom took the benefit of the act of grace. A poinding was like- 
wiſe attempted againſt them, and againſt the cautioner in the ſuſpenſion ; 
but the meſſenger returned an execution, bearing that they had not a 
pound's worth of effects among them. 

Upon this the charger brought an action againſt Charles Inglis, depu- 
ty=clerk of the bills, upon the act of ſederunt, 27th December 1709, 
concluding for damages, for accepting of an inſufficient cautioner. 

Pleaded in defence: As the clerk of the bills cannot be acquainted 
with all the cautioners who are offered to him from every corner of 
Scotland, his practice is to inquire at the agent for the charger, and to 
take no cautioner who 1s not approved of by him. And he conſtantly 
follows this rule, unleſs where a copy of the bill is taken out by the char- 
ger, in which caſe, he thinks himſelf fafe to take any cautioner, who is 
habit and repute good for the money, if he be not put upon his guard, 
by a caveat lodged at the bill- chamber. The cautioner in this caſe, an 
induſtrious tradeſman, was believed to be abundantly ſufficient, eſpecially 
as there was reaſon to ſuppoſe, that the ſuſpenders themſelves were able 

to pay the money, ſince no caveat had been lodged by the charger. 


4Q The 


( 342 ) 


The clerk of the bills is not bound as a ſubfidiary cautioner ; he can. 
not be made liable, unleſs he has been guilty of ſuch a malverſation in 
his office, as may ſubje& him in damages. 


The Lords ſuſtained the defence, and aſſoilzied. 


Act. G. Buchan-Hepburn. 


Alt. Macqueen. 


No. XCT. | March 1. 1769. 
LORD KENNET, and others; 


Againſt . 
LADY FRANCES ERSKINE. 


PRES O RIP TI ON. 
Of Tolls and Cuſtoms. 


Y a charter anno 1602, James VI. erected the town and port of Al- 
loa into a burgh of regality and barony, in favour of John Earl of 
Mar, cum omnibus privilegiis et libertatibus liberarum nundinarum, 
© et ut recipiant et exigant omnes tholas, cuſtumas, aliaſque divorias ea- 
rund. ficuti recipiuntur, et ut ſpectant alicui foro, ſeu liberis nundinis 
© burgorum liberorum baroniae et regalitatis infra regnum noftrum ; et 
generaliter, cum poteſtate agendi, utendi, et exercendi omnes alias li- 
© bertates et commoditates quaſcunque, ad liberum burgum baroniae et 
_ © regalitatis, forum hebdomadale, liberum nundinum, liberum portum 
marinum, et littus ſpectand. 
This clauſe was repeated in ſucceeding charters ; and, upon the for- 
feiture of the laſt Earl, the eſtate being purchaſed by Lord Grange, was 
diſponed to him by the commiſſioners of inquiry, with the yearly 
fairs and markets thereof, and tolls and cuſtoms belonging to the ſaid 
© Earldom.* In theſe terms, a charter under the great ſeal paſſed in 
1725, and new charters were afterwards expede by Lord Erſkine, and 
Lady Frances Erſkine. | 
| Under theſe titles, the family of Mar had been in poſſeſſion of levy- 
ing, 1/, A duty upon goods landed at the ſhore ; 24ly, A duty upon 
goods brought from the country, and paſſing through the town; 3dh, 
Certain dues at fairs and markets. 88 
In a declarator of immunity, it was pleaded: That ſuch exaQtions 
could not be ſupported upon mere poſſeſſion, without a title; and * 
the 
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the charter was no title, ſince it conferred no other rights but ſuch as be- 
longed to all boroughs of barony as ſuch. 


Anfwered : The clauſe in the charter is broad enough to carry the 
cuſtoms in queſtion; 15th November 1754, town of Lauder contra 


Brown. 
At the ſame time, it was contended, that immemorial poſſeſſion 
was ſufficient of itſelf ; at leaſt, that it preſumed a title. The ftatute 


1587, c. 54. plainly proceeds upon that Appel en and ſo it is pm 
ſtood by Sir George Mackenzie, in his obſervations. 


The Lords ſuſtained the defence, and aſſoilzied. 


| G. F. 
Act. Alex. Abercromby. Alt. Wight. Reporter, Auchinleck. Clerk, Roſs. 


No. XCII. March 7. 1769 
P R ITI VG IL E 8; 
Againſt 


I. IT e. 


SERVICE AND CONFIRMATION. 


An elder Brother intromitting with the Effefts of the Younger on his 
Death, found to have weſted in himſelf a * with which 
he was burdened. 


J table and moveable, to his eldeſt ſon Alexander, with the burden of 
27,000 merks provided to James his ſecond ſon, who ſurvived the fa- 
ther, but died without iſſue, minor, and inteſtate. 

Alexander Pringle did not make up titles to his brother, and died un- 
married, after executing an univerſal diſpoſition in favour of TR 
Veitch, his mother. 

Upon his death, an action was brought by Alexander and M 
Pringles, firſt couſins to old Bridge-heugh, who, by the death of the el- 
deſt ſon, had become neareſt in kin to the youngeſt, concluding for pay- 
ment of his proviſion, upon the ground that it was in haeredifate jacente 


of James, and was properly taken up by their confirmation as executors 


qua neareſt in kin to him. 


Pleaded in defence: Creditors do not ſuffer, though the neareſt in 


kin ſhould negle& to confirm. The creditors of the defunct are in- 


titled 


AMEs PRINGLE of Bridge-heugh diſponed his whole effects, heri- 


. 
2 
* 
CE 
— 
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titled to confirm executors creditors. The privilege is extended by the act 
1695. c. 41. to the creditors of the neareſt in kin. And from the ſtatutes 
upon this ſubject, it would appear to have been the intention of the legiſ- 
lature to leave it in the option of the neareſt in kin, whether to confirm or 
not. Thus the ſtatute 1690. c. 26. in particular, prohibits all charges to 
confirtity euet t at the inſtance of the reli, bairns, neareſt of kin, or cre- 
ditors ; from which it may be inferred, that they only are, in the eye of 
law, conſidered as intereſted in the executry ; ſo that confirmation can- 
not be neceſſary merely to exclude the claim of an after neareſt in kin, 
| who, at the time, had no manner of intereſt. | 
Indeed this idea was early received in the law; for, in a caſe obſerved 
by Haddington in 1610, Blackburn contra Rig, action was refuſed to a 
ſuperveening neareſt in kin, againſt a tutor, who had intromitted with 
the heirſhip moveables for the behoof of his pupil, the neareſt in kin for 
the time, who died without being confirmed. After-deciſions have pro- 
ceeded upon the ſame principles, as July 1743, Macwhirter contra Mil- 
ler; 3d February 1744, Bairds contra Gray; 21ſt December 1757, 
Brodie contra Stewart. In all theſe caſes, it was found, that poſſeſſion 
veſted the effects in the neareſt of kin, without the neceſſity of confir- 
mation. It has alſo been found, that confirmation upon a partial inven- 
tory, veſts the dead's part in the neareſt of kin, 4th December 1744, 
executors creditors of Murray Kynnynmound contra Somervil. And the 
whole current of deciſions tends to ſupport the defence now pleaded. 
There is no ſolid difference in the tranſmiſſion of moveables properly 
ſo called, and debts. The only queſtion, therefore, that remains, is, 
Whether Alexander Pringle actually attained poſſeſſion of his brother's 
oviſion. But, as to this, there can be little difficulty; he was not on- 
in n of the document of debt, but, being the debtor in the ob- 
ligation, he had the money itſelf in his hands. Had any other perſon 
been debtor in the ſum, and had payment been made to Alexander, or 
the ſecurity innovated, the right would have been fully veſted in him. 
And the law can never require ſuch a piece of mummery, as a ſimulate 
payment, and a nominal diſcharge granted by the neareſt in kin to him- 
felf. . | 
Anſwered : The whole ſeries of our ftatutes proceeds upon the idea of 
the neceſſity of confirmation, which is ſuppoſed, even in thoſe which 
were purpoſely framed for the advantage of the neareſt in kin, as 1 540, 
c. 120. 1617, c. 14. 1690, c. 26, and more particularly in thoſe which 
relate to the ſubje& of quots of teſtaments, as 1641, c. 61. 1661, c. 28. 
1569, c. 19. 1701, c. 14. Had it been intended to diſpenſe with con- 
firmations altogether, the legiſlature would not have been at the trouble 
of regulating them by ſo many anxious enactments. Indeed, in a double 
view, they are of more conſequence at preſent, than in any former pe- 
riod of our law; the inventories made up, and the caution found in con- 
firmations, is the beſt ſecurity which remains, now that the penalties of 
vitious intromiſſion are in a great meaſure aboliſhed. And accordingly, 
in a late caſe, ſo ſatisfied was the court of the neceſſity of confirmation, 
that the obtaining a decree dative was found inſufficient to veſt the ef- 
fects, where the bello who had taken out the edict, happened to * 
ore 
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— 


( 345 ) 


fore actual confirmation, 23d January 1745, Carmichaels contra Carmi- 
chael. 

In all the caſes referred to by the defender, there was ſome ouvert act 
declaratory of the intention of the neareſt in kin to take up the ſucceſ- 
fion ; as, apprehending the poſſeſſion of moveables, exacting payment, or 
taking a bond of corroboration. In the preſent caſe, there was no a& of 
tha! kind done by Alexander Pringle; and it is contrary to every idea of 
law, to ſuppoſe, that he could have become heir in mobilibus to his bro- 
ther, without taking any ſtep to indicate that ſuch was his intention. 
This will appear the more obvious, if it be conſidered, that, whatever has 
the effect of veſting the moveables, cannot but have the correſponding 
effect of inferring an univerſal paſſive title; ſo that, however great the 
debts of the defunct may be, the neareſt of kin might be ſubjected to 
them without his knowledge, nay, contrary to his intention. 


The Lords repelled the defences, and decerned.“ 


Afterwards the defender inſiſted for a prcof, that Alexander Pringle 
had intromitted with the whole moveables of his brother, and thereby 
incurred an univerſal repreſentation ; and a proof having been allowed, 
it appeared from the evidence, that he actually intromitted with a 
horſe and riding-furniture, which had belonged to James, with his 
books, linens, and other clothes, being the whole effects he was maſter 
of, and that he had paid any debts which he owed. | 


© The Lords, having adviſed the teſtimonies of the witneſſes adduced, 
© in conſequence of the former interlocutor, whereby it appears, 
© that Alexander Pringle had an univerſal intromiſſion with his 
© brother's effects, ſuſtain the detence, and aſſoilzie the defender.“ 
| G. F 
Act. Macqueen, Sollicitor Dundas. Alt. Lockhart, Clerk, Pringle. 
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No. XCIIL March 8. 176g. 
COUTS and G. 
Againit 
s 


„ 


LIS ALIBIPEND ENS. 


In a foreign Court. 


A N action, for payment of a debt, was brought before the chancery 
court of the Iſle of Man, againſt a perſon reſiding there, but who 
afterwards reſided in the kingdom of Ireland. | 
Having occaſionally come into Scotland, the defender was compelled 
to find caution upon a ſum warrant from the court of admiralty, 
and an action brought againſt him in the court of ſeſſion for the ſame 
debt. 
Againſt this action he pleaded the exception of lis alibi pendens; in 
anſwer to which, reference was made to various caſes marked in the Dic- 
tionary under that head; and it was urged, that the defence had al- 
ways been repelled, when founded upon a ſuit in a foreign country. 


©* The Lords repelled the defence, and found the action competent.” 


S. F. 


AQ. Alex. Gordon. Alt. W. Wallace. 


- No. XCIV. | 
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No. XCIV. June 21. 1769. 


LAURIE and HUSBAND; 
Againſt 
SPALDING. 


BONA FIDE CONSUMPTION; 
From what period a bona fide poſſeſſor is accountable ? 


TRS MARGARET LAURIE, and Andrew Sloan Laurie, her huſ- 
band, having prevailed againſt Alexander Spalding of Home, in 
reduction of the ſale of the lands of Ervies, made by James Lau- 
3 the heir of entail in poſſeſſion for the time, as ſtated, N. C. III. 140. 
24th July 1764, aud the 1 having been affirmed in the Houſe 
of Lords, a queſtion aroſe, From what — Mr Spalding was account 
able for the rents ? 
Pleaded for the purſuers : The defender muſt be accountable from the 
date of the decree, that is, from the date of the Lord Ordinary's interlo- 
cutor, which was adhered to by the court, and affirmed in the laſt reſort. 
When the judgment of an Ordinary is altered, a new interlocutor is 
pronounced, which can have effect only from its own date. But the 
caſe is different, where the interlocutor is adhered to : There the court 
refuſes the petition, and adheres ; they adhere ſimply, and with all the 
qualities attending the interlocutor, particularly as to its date, in which 
reſpect, it is conſidered in the ſame light as if no petition had been pre- 
ſented. 
Anſwered: The defender is accountable only from the date of the 
judgment of the Houſe of Lords. His bona fides cannot be held to have 
ceaſed at any earlier period, unleſs it could be ſhewn, that the original 
citation was ſufficieut to interrupt it. Bona fides is excluded by the con- 
ſcientia rei alienae; but, as the queſtion was of too doubtful a nature to 
allow the preſumption that ſuch conſciouſneſs was induced by the cita- 
tion, ſo there is real evidence, that the defender did not entertain it du- 
ring the d ence; otherwiſe he would not have ſubmitted to the ex- 


pence of litigating the both in this court, and in the houſe of 
Peers. 


The Lords found that the defender is bound to account for his in- 
tromiſſions with the rents of the lands, from the term of Martin- 
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mas 1-64, being the term ſubſequent to the interlocutor of the 
court, adhering to that of the Lord Ordinary.“ 


G. F. 


AQ. Geo. Ferguſſon. Alt. Wight. 


No. XCV. June 28. 1769. 


CHARLES BARCLAT MAITL AND, and others ; 


i, Againſt 


LAMBERT, BARENGENS, and others. 
COMMONTY. 


Where there are common proprictors, a diviſion may proceed ſo as to affect 


ERTAIN parts of the barony of Tillicoutrie had been feued out to 
many different vaſlals, with a right of paſturage upon the com- 
monty of Tillicoutry, which was poſſeſſed by the feuers, in common 
with the baron their ſuperior. 
Sir Robert Stewart of Tillicoutry, having purſued a diviſion upon the 
ſtatute 1695, it was objected, that the purſuer was ſole proprietor, the 
vaſſals having only ſervitudes ; and the Lords found in 1740, that the 
diviſion could not proceed. 

Charles Barclay-Maitland acquired the eſtate of Tillicoutry, and 
brought a new proceſs of diviſion, founded not only upon the ſtatute, 
but alſo upon common law. The greater part of the vaſſals concurred 
in the proceſs; but others oppoſed it, upon the ſame grounds, as in the 
former action; with this addition, that the matter was now a res judica- 
ta, by the judgment pronounced in that caſe. | 

It is unneceſſary to reſume the argument upon the general point, 
which was pretty much the ſame as in former caſes of the ſame kind. 

With reſpect to the plea of res judicata, the purſuers obſerved, that 
the decree in the former caſe had not been extracted, and that, at any 
rate, it could not be pleaded againſt a ſingular ſucceflor. Indeed here the 
parties are altogether different, Sir Robert Stewt having been oppoſed 
by the whole feuers ; whereas a great majority of them concur with 
Mr Barclay. The original ſummons concluded only upon the act of 
parliament, but the preſent purſuers libel upon common law alſo. 


Anſwered : 
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Anſwered: The exception rei judicatae is equally effectual againſt a 
ſingular ſucceſſor, as againſt the original party: Exceptio rei judica- 
tae nocebit ei qui in dominium ſucceflit ejus qui judicio expertus eft.” 
L. 28. D. de except. rei jud. And it makes no difference, that a con- 
cluſion upon common law has been thrown into the ſummons; for 
though, at common law, a diviſion may be made where the whole com- 
monty is poſſeſſed by proprietors pro indiviſo, yet it is not competent in 
the caſe of ſervitudes. Stair II. 7. 14. Bankton, II. 7 32. & 33. 

There is reaſon to believe, that the court was of a different opinion 
from their predeceſſors, and that, had the poiat been open, they would 
have repelled the objection to the diviſion ; for, notwithſtanding the 
plea of res judicata, upon the former judgment, in the caſe of this very 
commonty, they appointed parties to be heard in pracſentia. 

There was no occaſien, however, to give judgment; for, before the 
diet fixed for the hearing, a petition was preſented by James Erſkine, 
Lord Barjarg, one of the feuers, ſetting forth, That he had lately ob- 
* taiacd a diſpoſition from Mr Barclay-Maitland, of all and haill a pro- 
portional part of the hills of Tillicoutry, correſponding to the valued 
rent of the third part of the lands of Drimmie, part of the ſaid ba- 
rony of Tillicoutry, belonging in property to the petitioner, in pro- 
portion to the ſaid Charles Barclay-Maitland's property-lands in the 
« ſaid barony, intitled to a common property of the ſaid hills, and with 
© the burden of the ſervitudes belonging to the feuers, correſponding to 
© the ſhare of the property thereby diſponed to the ſaid James Erſkine.? 

This diſpoſition contained a declaration, that the diſponee ſhould have 
no ſhare in the diviſion correſponding to the intereſt of the feuers having 
only ſervitudes, and that the part allotted to the lands of Drimmie ſhould 

be relieved of any ſervitude of paſturage acclaimable by the other feuers. 
| Upon this new ſpecies facti, it was contended, That, without impugn- 
ing the judgment in the caſe of Sir Robert Stewart, the diviſion was 
competent, there being now an undoubted common property.” - 

Anſwered : This is clearly an alienatio judicii mutandi cauſa fatta, a 
nominal and fictitious property, created with the avowed purpole of pre- 
judicating the queſtion in dependence. And it has been decided, that an 
aſſignation, pendente lite, could not put the other party in a worſe fitua- 
tion than he was before. Newbyth, 14th July 1666, Sharp contra 
Brown, DiCt. Litigious, v. 2. : IN 

Independent ot theſe objections, it was maintained, That the diſpoſi- 
tion to Lord Barjarg could, at any rate, go no farther than to enable him 
to inſiſt to have a proportion of the property ſet off to himſelf, and to 
Mr Barclay Maitland, but without impinging upon the ſervitudes, which 
could not be affected by this contrivance. | 

A perſon having a right of ſervitude cannot inſiſt upon the maxim, 
quod unaquaeque gleba ſeruit, emulouſly, and where his right would not 
be hurt by being reſtrifted to a particular ſpot. But, 1n this caſe, the 
ſervitudes would become of little or no value, were they fo reſtricted. 
The greateſt part of the commonty 1s unimproveable, and only fit for 
paſture ; and were thoſe who have a ſervitude of paſturing a few cows, or 
a ſcore of ſheep, reduced to a EF” ſpot of the muir, in proportion 
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5 chat right, In expence of herding would more than exhauſt all the 
vantage, they would be obliged to fell their right to the ſ 
rior at an under value. — 0 _— 
Nevertheleſs, The Lords having conſidered the production now 
*, made for Lord Barjarg, found the diviſion may proceed.” 


G. F. 
Act. Lockhart. Alt. Maclaurin. Reporter, Auchinleck. 


No. XCVI. June 28. 1769. 
T HO M; 
Againſt 
L U N N. 


C LAU 8 EL 


| Juſt and lawful debts. 
A Pxxson, after ſettling proviſions upon his younger children, diſ- 
poned his whole eſtate to his eldeſt ſon, in his contrat of mar- 
riage, under the burden of his hailt onerous, juſt, and lawful debts, 
< preſently owing by him.” 

In an action for payment of the proviſions, it was objected, that, be- 
ing revocable at pleaſure, and payable at the granter's death, they were 
not comprehended under the clauſe in the diſpoſition. 


| © The Lords found the defender liable for the ſums contained in the 
| © bonds of proviſion,” 


No. XCVII. 


1 


N O. XCVII. 


HASTIE; 


Againſt 


CAMPBELL: 
PUBLIC OFFICER. 


Fe boolmaſter of a royal borough removeable ſummarily by the council, upon 


Juſt cauſe. 


R Jonx HasT1E was admitted rector of the grammar-ſchool. of 

Campbleton, by the magiſtrates and council, upon an examination 
by the — ; ; and, belide the allowance given by the town, receiv- 
ed a yearly ſalary modified by the commiſſioners of ſupply. | 

After he had been ſome years in the office, a memorial was preſented 
to the council by Patrick Campbell of Knap, burgeſs, reſidenter in 
Campbleton, for himſelf and others, reſidenters in Campbleton, complain 
ing thai Mr Haſtie was irregular in his attendance upon the ſchool ; that 
he was in the practice of correcting his ſcholars in a cruel and barbarous 
manner, to the danger of their health ; and praying the magiſtrates to 
inquire into the matter, and give proper relief. 

This memorial was ſerved upon Mr Haſtie, who gave in anſwers, but 
afterwards withdrew his compearance ; and a proof having been taken, 
the magiſtrates found all he articles complained of proved, and deprived 
him of his office. 

Mr Haſtie brought a Ades and, objecting to the evidence, as led 
ex parte, contended that the procedure was * in various parti- 

culars. 

1. Town-councils of ro x hr boroughs are no more than adminiſtrators 
of the common concerns of the borough, but they are no court, and have 
no juriſdiction ; ſo that Mr Haſtie's appearing and giving in anſwers 
could not infer prorogation. Even the magiſtrates had no juriſdiction 
in this matter. By act 1693, c. 22. School-maſters are declared liable 
to the trial, judgment, _ cenſure of the preſbyteries of the bounds, for 
their ſufficiency, qualifications, and deportment in their office.? And 
the ſchool of Cam pbleton was not a mere eſtabliſhment by the borough ; 
it was a parochial ſchool alſo. 

2. There was no proper libel in this caſe. The memorial preſented to 
the council cannot be conſidered as a libel ; no particular fact being ſta- 
ted in it, and no concluſion inferred, nor any thing laid which could a- 
mount to a relevancy. 


3. Members 
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3. Members of the council were received as witneſſes, and afterwards 
acted as judges, indeed, as the purſuers are not deſigned, even parties 
may have been admitted to give evidence. 
4. The proceedings were carried on without the inſtance, or even the 
concourſe of a procurator fiſcal, an indiſpenſible requiſite in every erimi- 
nal caſe. There is no officer, who acts in the cliaracter of procurator-fiſ- 
cal for a town-council ; which is an additional argument to ſhow that 
they were not competent to the queſtion. 
Anſwered: The whole argument proceeds on the miſtake of conſider- 
ing Mr Haſtie as a perſon accuſed of a crime, and brought to trial in or- 
der to ſatisfy public juſtice. But, admitting that the town-council was 
not competent to take trial of crimes, that the memorial was not con- 
ceived in the form of a criminal libel, that the proceedings were not a- 
greeable to the ſtrict rules of criminal procedure, in which the concourſe 
of a procurator-fiſcal is neceſſary ; theſe things can have no weight in 
the preſent caſe. The queſtion here is, whether Mr Haſtie, the public 
ſervant of the borough, is not ſubject to the juſt controul of the magi- 
ſtrates and council, by whom he was admitted ? 
It has been found, indeed, that ſchoolmaſters, and other public of- 
ficers, cannot be removed arbitrarily ; but in no caſe has the court inter- 

poſed, to counteract the diſcretionary power of removal, when exerciſed 
upon juſt and proper grounds; and, it appears from the deciſions of the 
court, that, in ſuch caſes, magiſtrates are not tied down to obſerve the 
niceties of criminal procedure, or even the ſtrict rules of legal evidence. 

Theſe principles were eſtabliſhed in the caſe of the magiſtrates of 
Montroſe, and in other cafes collected in the dictionary, voce, Public 
officer. They have been followed, in later deciſions, as 10th Novem- 
ber, 1747, Foulis contra Veſtry of Blackfriars-wynd chapel ; 27th July 
1756, Harvie contra Bogle and kirk-ſeſſion of Glaſgow. 

The act of parliament 1693, ſeems to be confined to ſchools in the 
country ; and if it be extended to thoſe in boroughs, can go no farther 


than to veſt a juriſdiction in the preſbytery cumulative with that of the 
magiſtrates and council. 


The Lords repelled the objection to the competency of the magi- 
* ſtrates and council.” 


| Thereafter, the Lords having conſidered the proof, repelled the rea- 
ſons of reduction, and aſſoilzied the defenders. Upon a petition, they 
altered their interlocutor, and reponed the purſuer to his office. But 
this judgment was reverſed in the Houſe of Lords. 
| G. F. 


Act. Croibit. Alt. A Campbell. Reporter, Pitfowr. 


No. XCVIII. 
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1 
Againſt 


S 8-0 DF: 


Airk-ſcat carried by a Diſpoſition of Lands. 


HE queſtion was, Whether a ſeat in a church was underſtood to 
be carried by a diſpolition of lands, without being expreſſed in the 
diſpoſition. 

Brodie of Windyhills had diſponed to Earl Fife, the lands of Muirtown, 
in the pariſh of Elgin, but without any mention of a ſeat in the church, 
which had been immemorially poſſeſſed by the proprietors of that eſtate. 
It appeared that the church had been rebuilt in 1683, at the joint ex- 
pence of the borough and of the heritors, who were aſſeſſed in propor- 
tion to their valued rent. So that the queſtion came to be much the 
ſame as it it had occurred in the caſe of a country pariſh, though the 
defender endeavoured to diſtinguiſh it, by obſerving, that, in boroughs, 
it was common for perſons to acquire right to ſeats, without any relation 


to particular lands. But it did not appear that Mr Brodie's feat was in 
that ſituation. i 


The Lords found the purſuer intitled to the ſeat, as part and perti- 
« tinent of his lands. 


G. F. 
Act. Arthur Duff. Alt. John Douglas. Reporter, Barjarg. 
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No. XCIX. = November 1 5. 1769 


MARGARET PARK: 


inft 


WILLIAM GIB. 


Terce due from Tenements in Boroughs of Barony. 


ARGARET PARK, widow of James Gib, ſeveral years after her 

huſband's death, purchaſed a brieve, in order to be ſerved before 

the ſheriff of Renfrew, to a terce of an old tenement in the borough of 
Paiſley, in which her huſband James Gib had died infeft. 

William Gib, the ſon and heir of James Gib, oppoſed this claim; to 
which he offered ſeveral objections, which the ſheriff repelled. William 
Gib advocated the cauſe; and the Lord Ordinary, before whom the ad vo- 
cation came, repelled the reaſons of advocation, and remitted the cauſe 
fempliciter. | | 

Pleaded in a petition to the court for William Gib. Imo, Terce is not 
due out of burgage-tenements. 2do, The ſubject in queſtion is a bur-- 
gage-tenement, ſituated in the borough of Paiſley, the proprietors of which 
hold burgage. | 

Upon the firſt point, it was contended, that every writer on the 
law of Scotland had laid it down as eſtabliſhed law, that no terce 
was due out of burgage-tenements ; and reference was made to a num- 
ber of authorities, to ſhow that ſuch was the law. 

But the determination of the queſtion ſeemed to turn chiefly upon the 

ſecond point ſtated for William Gib, that the ſubject out of which the 
terce was demanded was a burgage-tenement. And upon this point he 
argued, that, though Paiſley was not a royal borough, yet it was a bo- 
rough erected by the King, founded upon ſpecial grants, with ample 
privileges, and holding of no ſubjeQ-ſuperior. The proprietors of tene- 
ments within the borough hold them in capite of his Majeſty, by that 

ſpecies of holding, called burgage, and are entered and ſeiſed by the 
magiſtrates, acting as the King's bailies, in the fame manner as prac- 
tiſed in royal boroughs. | 

In 1488, the town of Paiſley was, by a charter from King James IV. 
erected into a free borough of barony, in favour of the then abbot of 
Paiſley, with very ample liberties and privileges. In 1496, the abbot 
and convent granted a charter to the magiſtrates, burgeſſes, and com- 
munity of Paiſley, of the ſaid borough of Paiſley, and whole lands and 
ſubjects thereof, with ſundry rights and privileges. Upon the refor- 
mation, the ſuperiority of this borough returned to the crown, by the 
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act of annexation 1587; and, in 1665, William Lord Cochran, Lord 
of erection of the abbacy of Paiſley, and William maſter of Cochran, his 
ſon, together with the magiſtrates, council, and community of the bo- 
rough, granted procuratory for reſigning the borough in the hands of 
the crown, for new infeftments to be granted by his Majeſty to the ma- 
giſtrates, council, and community, and their ſueceſſors in office; and 
upon this reſignation, a charter was granted by King Charles II. grant- 
ing and diſponing, dilectis noſtris balivis, theſaurario, conſiliariis, et 
* communitate burgi de Paiſleto, ſuiſque ſucceſſoribus, totum et inte- 
« grum burgum et villam de Paſleto, cum acris burgalibus, croftis, te- 
* nementis, domibus, &c. cum foris, nundinis, privilegiis, aliiſque qui- 
© buſcunque pertinen. ad dictum burgum; cum poteſtate faciendi, 
« eligendi, renovendi, et mutandi praepoſitum, balivos, burgenſes, of- 
« ficiarios, aliaque membra dicti burgi de Paſleto;* with fairs, markets, 
tolls, cuſtoms, and a variety of other privileges. 

In terms of theſe charters, the magiſtrates have immemorially ex- 
erciſed the ſame juriſdiction that is competent to magiſtrates of 
royal boroughs, ſecundum flatuta et leges burgorum ; they receive reſig- 
nations of the burgage-lands, give ſeiſin thereon, ut mos eft in burgo ; 
they enter heirs by haſp and ſtaple, in ſame manner as is practiſed in 
royal boroughs ; the borough is the King's vaſſal; the burgeſſes hold 
immediately of the crown; the magiſtrates, in receiving reſignations and 
giving infeftments, act as the King's bailies; they have every charac- 
teriſtic of a borough, holding courts, creating burgeſſes, ſelf-government, 
&c. all which privileges are, by their charters given them, adeo plenarie, 
integre, et honorifice ut burgi de Dumferling, Newburgh, et Aberbrothock - 
And though they do not ſend a delegate to the convention of royal bo- 
roughs, or a repreſentative to parliament, that cannot annihilate 
or take away the privileges of the borough. Lands may hold burgage 
in other boroughs, as well as in royal boroughs. It never has 
been doubted, that the lands and tenements within the liberties of the 
borough of Paiſley are burgage. The burgeſles are called out to watch 
and ward for the protection of the borough, under the authority of the 
magiſtrates, and are, in every reſpect, conſidered as burgeſſes; nor can any 
inſtance be pointed out wherever a terce was ſo much as claimed by the 
widow of a burgeſs of Paiſley. | 

A 


n/wered for Margaret Park: It cannot be denied, that the writers on 
the law of Scotland have laid it down as a fixed maxim, that terce does 
not extend to burgage-tenements ; but it is remarkable that none of them 
have been able to aflign any reaſon for ſuch maxim being received in 
our law, which, as appears from the Regiam Majeftatem, and Lege: 
Burgorum, and Balfour's Practicks, was not antiently the law of this 
country, but which it is, in this caſe, unneceſſary to inſiſt upon, as the 
| tenement in queſtion is not a burgage-tenement, Paiſſey not being a 
royal borough. A burgage-tenement or burgage-holding apphes only 
to a tenement in a royal borough, or that kind of holding peculiar to 
royal boroughs, and cannot be extended to boroughs of regality or barony, 
no more than ſummary arreſtments, or other privileges pecuhar to royal 
boroughs. Paiſley is no more than a borough of barony ; ſo it appears 
from the charter from King James IV. in 1488, in favours of the 
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| bf Paiſley, and charter from the abbot and convent of Paiſley in 1490, 10 


favours of the magiſtrates; and though, upon the reformation, the ſu- 
periority of this borough returned to the crown, that made no alteration, 
as the borough muſt hold of the crown, in the ſame manner it formerly 
held of the abbots of Paiſley ; and, as in the charters in favours of ab- 
bots, it is deſcribed as a borough of barony, it muſt ſtill remain ſuch : 
Neither will it alter the caſe, that, in this borough, heirs are entered in 
the ſame manner as in royal boroughs; ſuch is the caſe with Muſſel- 
burgh, and other boroughs of barony ; yet theſe boroughs cannot claim 
the ſame privileges with royal boroughs. Paiſley ſtands not on the rolls 
of parliament ; it ſends no commiſſioner to parliament, nor to the con- 
vention of royal boroughs ; neither does it pay any part of the ſupply as 
a royal borough ; from all which it is evident, that it is no more than a 
borough of barony ; and, as the reſtriction as to terce relates ſolely to 
royal boroughs, of conſequence, a terce muſt be due in this caſe. 


The Lords adhered to the Lord Ordinary's interlocutor, repelling 
the objections to the claim of terce.* - | 


| | : a 
For Gib, Ii Campbell. For Park, Nobert Sinclair. 


No. C. November 30. 1769. 


8 e 0 7; 
Againſt 


SR 4H 4 M, and others. 


„ 
Prorogation of a Tack, if good againſt Singular Succeſſors. 


FNERTAIN tacks, granted by John Rae of Caſtlebank, to commence 
I after the expiry of the leaſes ſubſiſting at the time, were found re- 
ducible, at the inſtance of his real creditors, in reſpect the creditors were 
« infeft in the lands let, before the tenants obtained poſſeſſion thereof, 
in virtue of thoſe tacks.” IE 
It was pleaded for the tenants : That, fo long as the proprietor conti- 
nued in poſſeſſion, he could grant tacks with effect, and it has never been 
imagined, that tenants were bound to ſearch the records for incumbran- 
ces, before they ventured to enter into a leaſe. == 
Anſwered : The tacks in queſtion would have been good againſt the 
heir of the proprietor ; they might perhaps have been good __ * 
. untary 


11 


luntary purchaſer, but they cannot be ſuſtained againſt onerous creditors: 
who ſtand 1n a very different ſituation, and againſt whom the — 


tion of a tack has not, in any inſtance, been ſuſtained. 


G. F. . 
Acc. Crosbie. Alt. Armſtrong. 


No. CI. December 1. 1769. 


F O G 8 0; 


Againſt 
WATSON. 


HUSBAND AND WIFE. 


Pure Donation, in what Caſes irrevocable ? 


Y contract of marriage between Mr James Watſon, one of the mi- 
niſters of Canongate, and Anna Foggo, daughter of Walter Fog- 
go, it was ſtipulated, that L. 300 Sterling ſhould be paid to Mr Watſon 
in hand, and L. 200 more at an after-period ; which ſums were ed, 
in full of all that could be aſked or craved, by and through Walter Fog- 
o's death. | 7 

1 When Mr Foggo died, it appeared, that each of his children would 
draw conſiderably more than L. 500, on an equal diviſion; and a con- 
tract was entered into, whereby Samuel, Katharine, and Janet Foggo's, 
the three younger children, on the narrative, That they were ſenſible, 
© that it was the inclination of their father to have made his eldeſt 
daughter equal with his other children,“ became bound to pay L. 85 
Sterling each, to Mr James Watſon, his heirs or aſſignees; and, on the 
other part, Anna Foggo, and Mr Watſon granted a joint diſcharge for 
their ſeveral rights and intereſts. 

Upon Mr Watſon's death, his reli& executed a revocation of her huſ- 
band's right to the ſums ſtipulated to be paid by her brother and ſiſters, 
upon the ground, that the claim to an additional ſhare of her father's ef- 
fects, was a right competent to herſelf, and not to the huſband ; and 
therefore, that the allowing the ſum to be taken payable to him, was a 
donation inter virum et uxorem. 

Anſwered: After the diſcharge in Mrs Watſon's contract of marriage, 

ſhe had no right to any farther ſhare of her father's effects. Though, 
therefore, Mr Watſon may be ſaid to have received a donation, it was 
not received from his wife, but from ker brother and ſiſters. Mrs Wat- 
{on could not convey to her huſband a right which was not in herſelf ; 
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{ob ? 


The Lords found, W in 

their contract of m accepted of the tocher therein contrac- 

© ted by the purſuer's father, in full of all they could aſk of him; 

ſo the grant afterwards made to the purſuer, was no other than a 

* donation upon the part of the mother and younger children ; and 

that. as ey made it directly to Mr Watſon the huſband, fo he 

« owed it entirely to their generoſity, and the regard it would ap- 

pear they had for him, and not to the purſuer, though her being 

Mr Watſon's wife probably was the origin of the connection: 
And therefore ſuſtain the defence, and affoilzie the defender. 


G. F. 
Act. Nairne. Alt. Blair. 
December 2. 1769. 
MANNERS; 
STEWART. 


NAUTAE, CAUPONES, STABULARII: 


CARRIER, who had undertaken to carry certain goods from E- 
' dinburgh to Kilmarnock, and to wait two hours for them, was 
liable upon the edict for the value; the goods having been ſent 
by the agreed time, but he having gone ſooner, and left orders to ſay 
that he was ſtill in town ; ſo that the goods remained in the carrier's 


8 where they were damaged. 


G. F. 
44. c. Buchan-Hepburn. Alt. James Bofwell. 


No. CIII. 


| December 5. 1769. 


R 1D DE LB; 
| Againſt 
The MARQUIS f TWEEDDALE. 


PLANTING AND INCLOSING. 
Tue Clauſe of the Af 166 1. C. 41. reſpefting Half-dike, is Perpetual. 


1 Aitts RIDDEL having purchaſed the lands of Dodhouſe and Dod- 
©Y- tiouſe-rig, conſiſting of about 1300 acres, and bounding with the 
eſtate of Tweeddale for the ſpace of 648 roods, inſiſted that the Marquis 
mould lay out one half of the expence of making an incloſure along the 
common boundary, in terms of the ſtatute 1661. c. 41. : 

' Pleaded in defence: 1mo, The ſtatute was temporary, and the period 
for which it was to remain in force is long expired. The former enact- 
-ments' inforced with penalties, againſt heritors who ſhould not incloſe 
certain portions of their grounds, having proved ineffeQtual, the legiſla- 
ture was willing to try the effect of temporary benefits or privileges. In 

this view, the act 166 1. c. 41. provides, that heritors poſſeſſed of L. 1000 
Scots of rent ſhall incloſe 4 acres yearly, and plant them with trees, and 
that other heritors ſhall © plant, incloſe, and ditch yearly, more or fewer 
aikers, according to their reſpective rents, for the ſpace of 10 years next 
<'enſuing. In order to encourage heritors to the obſervation of the ſta- 


tute, it declares © ſuch parts and portions of their ground as ſhall be ſo 


© jncloſed and planted, to be free of all manner of land-ſtents, taxations, 
or impoſitions of whatſoever nature, or quarterings of horſe, for the 
< ſpace of 19 years next after the date hereof." 
| Thieſs clauſes are clearly temporary; and the clauſe reſpecting half- 
dike being intended to inforce them, muſt of courſe be temporary like- 
wiſe, Indeed that matter is put out of all doubt by the ſtatute 168 5. c. 
39. which, upon the narrative that the time preſcribed in the a& 1661, 
is now elapſed, provides, that it ſhall be obſerved for the ſpace of 19 
« years next to come. 7 | | 

2do, The ſtatute, though allowed to be in force, does not apply to this 
caſe, the conterminous lands being of ſuch a nature, as that the incloſure 


cannot be made by ditch and hedge. But this is the only ſpecies of in- 
cloſure authoriſed by law. The act 1457, c. 83. forbids dry ſtake 
hedges. Various ſtatutes direct the making of live fences ; as 1457, c. 
80. 1503, c. 74. 1535, c. 10. ; and the at 1661, ſpeaks of planting, 
ditching, and incloſing, expreſſions which do not apply to a ſtone-wall. 


Ztio, 
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3tio, The legiſlature never intended to compel proprietors to incloſe 
their whole lands indiſcriminately. The act 1457, c. 80. obliges free- 
holders to plant trees and make hedges, * after the faculties of their 
* mailings, in place convenient therefor ;* the act 1503, c. 74. mentions 
only one acre'; and the act 1535, c. 10. mentions three. In like man- 
ner, the act 1661 requires four acres to be incloſed annually, and that not 
indefinitely, but of ſuch lands as the heritors ſhall think moſt fit for 
* planting, and capable for incloſing. The ſtatute, therefore, ought not 
to be extended to a whole farm or eftate, of whatever extent or ſoil, 
which might be made the inſtrument of oppreſſion in the hands of the 
great and opulent ; and, in this caſe, the lands propoſed to be incloſed 
are ſtore-farms, ſo hilly and mountainoũs, as to be incapable of improve- 
ment, by incloſing, or otherwiſe. 3 

Anſwered : The act 1661, c. 41. conſiſts of various propoſitions, and 
contains ſundry enactments for promoting the improvement of the coun- 
try ; it ordains heritors of L. 1000 Scots annually to incloſe 4 acres, for 
the ſpace of 10 years ſucceſſively, and to plant trees of different kinds; 
it declares the lands fo planted to be free of taxes for 19 years to come; 
it authoriſes the turning about of roads, for the encouragement of plant- 
ing and incloſing; and, it appoints the adjacent heritors to be at equal 
expence in drawing the incloſure which parteth their inheritance. * 
The two firſt clauſes, obliging heritors to plant and incloſe, and in- 
dulging the lands ſo planted and incloſed with an immunity from taxa- 
tion, are expreſsly declared-to be temporary. But there is no ſuch de- 
. claration with reſpect to the other clauſes, which therefore, of neceſſary 
conſequence, are perpetual. - Indeed it is clear, that the clauſe reſpecting 
half-dike, is a ſeparate and diſtin propoſition, which has no relation to 
planting, and is not confined to the lands planted and incloſed in conſe- 
quence of the preceding branch of the ſtatute. 

This conſtruction is ſupported by the terms of the after ſtatute 1669, 
c. 17. which, upon the narrative of that part of the ſtatute reſpecting 
half-dike, and the difficulties attending the execution of it, where the 
marches are crooked or unequal, or the bordering ground unfit for bear- 
ing 4 dike, or receiving a ditch, empowers the judge- ordinary to adjudge 
from the one heritor to the other, ſuch part of the ground as occaſions 
the inconveniency, and to fix a new line of march, ſo as may be leaſt to 

the prejudice of either party. 'This ſtatute was intended to inforce that 

part of the act 1661, and would have been highly abſurd, if the firſt had 
been underſtood to be temporary, fince, in that caſe, it would have been 
within a year of expiring at the time. | 

The act 1685, c. 39. is inaccurately expreſſed ; but, upon an atten- 
tive conſideration, it is obvious, that the legiſlature did not mean to ex- 
tend the prorogation to the whole heads of the former ſtatute. If the 
act 1661 was temporary, it expired in 1671, and it would have been ab- 
ſurd to ratify a ſtatute long ago expired. The ratification, therefore, 
does not relate to the whole ſtatute, but to thoſe branches of it which 
were intended to be perpetual ; while the prorogating clauſe reſpected 
thoſe branches of it which were temporary. 

Accordingly, in a caſe which occurred after the lapſe of the 10 years, 
the act 1661 was put in execution, ſo far as reſpected the expence of a 


march- 
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march-dyke, gth January 1679, Seton contra Seton ; and, in an after 
caſe, it was found to be perpetual, with regard to the power of turning 
about highways ; 28th July 1713, Dunbar contra Gordon. On the 


ſame principles, a conterminous heritor was found liable in his propor- 
tion of the expence of upholding a march-dike already built, 2oth Janu- 
ary 1758, Lockhart contra Sievewright ; nor, in any caſe, has the defence 
been ſuſtained, or even pleaded, that this branch of the ſtatute was tem- 
rary. 

"To a 2d : The ſtatutes referred to reſpect not the preſent queſtion, 
being intended to compel heritors to make hedges and plant trees, with- 
out any regard to march-dykes. But the act 1661 does not ſpecify any 
particular kind of fence, and provides in general, that the next adja- 
cent heritor hall be at equal pains and charges in building, ditching, 
and planting that dike which parteth their inheritance ;* which words 
muſt be underſtood, applicando ſingulo ſingulis, of ditching and planting 
where a hedge can be conveniently made, of building, where a ftone- 
wall is neceſſary. HEY R 

Indeed the act 1669 clearly points out, that march- incloſures are of 
different kinds. It provides for an exchange of property, where the 
bordering ground is unfit or incapable of bearing a dike, or re- 
« ceiving a ditch ;* that all the defender could at any rate demand, is, 
that the march ſhould be ſflifted to ground proper for making the inclo- 
ſure, either upon his own property, or that of the purſuer. 

To the 34: The preſent action is not founded upon the obſolete aud 
temporary ſtatutes referred to by the defender, but upon the adt 1661, 
c. 41. which, in the enactment reſpectiug match-incloſures, is general, 
and not limited to any particular number of atres. Nor is there any 
reaſon to ſay, that the conterminous lands are of ſuch a nature, as that 
they can reap no benefit from being incloſed. The contrary is evident 
from the improvements already made by the purſuer, as aſcertained by 
the report of the ſurveyor authoriſed by the court. 


The Lords repelled the defences, and found, that the Marquis of 
© Tweeddale is bound to concur with Mr Riddel, in making the in- 
« cloſures propoſed upon the marches of their reſpective property, 

* except where the high road lies upon or near the march, and to 

be at one half of the expence of ſuch incloſures. 


AR. Ro. Campbell. Alt. 
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| and diligence to Scot and Oliver, who executed a poinding in their own 
name. 


nary to three writers to the ſignet, who 
good reaſon why a poinding may not follow, in the name of an affignee, 
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No. CIV. December 7. 1769. 
FOGGO and GALLOWAT; 


Againſt 


SCOT and OLIVER. 


LEGAL DILIGENCE. 


Can Poinding proceed in name of the Aſigney, upon a Horning raiſed by 


the Cedent ? 


"ARGARET ELLIOT having taken out diligence againſt Gavin 
Elliot the common debtor, and given a charge, aſſigned her debt 


In a reduction of this poinding, a remit was made by the Lord Ordi- 
reported, That there ſeems no 


upon letters raifed and executed in the name of the cedent, eſpecially 


as the old ſtyle of an aſſignation generally provides that diligence may 


< follow, or be executed either in the name of the aſſignee or cedent.” 
Pleaded for the purſuers: The duty of meſlengers, in the execution 
of diligence, is purely miniſterial. They are ſtrictly bound by the terms 
of their warrant, and cannot depart from it in any reſpect. Hadding- 


ton March 1604, Moncur contra Ld. Craid ; Dury, 24th January 


1627, Erſkine contra Lord Erſkine. 

The practice referred to in the report of inſerting a ſpecial clauſe, em- 
powering the aſſignee to do diligence in the cedent's name, would ſeem 
to prove, that, withour ſuch a clauſe, he can only uſe diligence in his 
own. 

Indeed, the very point now in queſtion was expreſsly determined 1 1th 
July 1745, Hay contra Stewart, where, upon a report by the whole 


body of writers to the ſignet, the Lords cut down an arreſtment which 
had been uſed by an executor upon a horning taken out by the de- 


funct. 
Anſwered: The letters of horning, containing warrant to poind for 
payment of the debt therein mentioned, authoriſed the meſſenger to carry 
on a poinding for behoof of the perſon who was in the right of the debt 
for the time. The will of the letters is to make payment of the debt to 
the creditor at whoſe inſtance they were obtained ; and yet there cannot 


be 
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be a doubt, that they would have been ſufficiently obeyed, by making 
payment to the aſſignee. | 

But, however ſtrictly meſſengers may, in other diligences, be tied 
down to the preciſe terms of their warrant, a greater latitude muft be al- 
lowed in poindings, where they truly act in a judicial capacity, as ſhe- 
riffs in that part, and are intitled to determine among the parties com- 
peting for the property of the goods. Stair, IV. 30. 6. and IV. 47. 
26. 


Poindings of moveables are analogous to appriſings of lands; but it 
cannot be doubted, that, after the denunciation in an appriſing, the cre- 
ditor might aſſign his debt, in which caſe, the appriſing would go out 
in the name of the aſſignee. Indeed, this point was expreſsly decided 5th 
February 1745, Ramſay contra creditors of Clapperton of Wyliecleugh 
and it is difficult to ſuppoſe, that the powers of the meſſenger are more 
limited in poindings of moveables than in appriſings of lands, which 
are of much more conſequence. | 

Replied : The powers of the meſſenger do not ſeem to be greater in 
poindings than in other diligences, in which alſo he aQts as ſheriff in that 

The caſe of Clapperton is but a ſingle deciſion, and ought not, by 
analogy, to be extended to poindings ; indeed, in that caſe, it appears 
that poſſeſſion had followed on the appriſing tor no leſs than 60 years. 


| © The Lords ſuſtained the objection, and reduced the poinding.”* | 


| G.F, 
Act. Armſtrong. Alt. Macqueen. OY 
No. CV. December 13. 1769. 
#LFF8 
Againſt 
ALTVE S. 


IMPLIED CONDITION _ 
If a Donation falls by the Donee's Death before it came to Hand? 


ILLIaM ALVvEs doctor of medicine, ſon to Andrew Alves wri- 

ter to the ſignet, being deſirous of ſending a ſum of money to 
his father and aunt from the Eaft Indies, where he was ſettled, bought 
a bill for L. 200, drawn upon of London, of which he tranſmitted four 
duplicates, in as many different letters, of date 27th and 29th De- 
cember 1759, 8th February and 5th March 1760. 


By 
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By ſubſequent letters, the doQtor's intention appeared to have been 
that L. 150 of the money ſhould go to his father, and L. 50 to Henri- 
etta Alves his aunt, wife to Richard Cockburn of Clerkington. 

Andrew Alves died on the 23d of January 1760, long before the firſt 

duplicate arrived ; and, upon hearing of his father's death, Dr Alves 
wrote to Richard Cockburn, that, after paying the L. 50 to Mrs Cock- 
burn, he might diſpoſe of the remainder as he pleaſed. 
Meanwhile the bill came into the hands of Alexander Gray, writer to 
the ſignet, the huſband of Margaret Alves, ſiſter to the doctor, who im- 
mediately ſent it to London, and obtained payment, after procuring let- 
ters of adminiſtration in favour of his wife, as executor to her father. 

Dr Alves died in April 1762, leaving his whole effects to Henrietta 
Alves, his aunt, who brought an action againſt Mr and Mrs Gray, for 
payment of the L. 1 50. 

Pleaded in defence: The bill was indorſed to Andrew Alves upon the 
27th of December 1759, ſome weeks before his death. Its contents, 
therefore, were transferred to him during his life, as effectually as by 
an intimated aſſignation, and, of conſequence, were in bonts of him at 
his death. The indorſation carried right to the value in the hands of the 

drawn upon; and, even ſuppoſing him not to have had money 
of the drawer's in his hands, it carried the action of recourſe againſt the 
drawer. 
And, though it ſhould be ſuppoſed to have been competent to the doc- 
tor to recall the bill at any time, before it was actually delivered into his 
father's hands, yet that was Ange impoſſible the moment the ſhip 
ſet fail; and, at any rate, the right of Andrew Alves muſt be deemed 
complete, ſince no fuch ſtep was taken during his life. 

Some of the Roman lawyers have held, that donations are incomplete 
until they be followed by a formal acceptance. But this ſubtlety has not 

been received with us; Lord Bankton I. . q. ſays, a donation may 
become effectual without acceptance; and Sir James Stewart, v. Do- 
natio non acceptata, * If a donation be made and not repudiated, it is 
thought it will be held as accepted; fo as if a creditor ſhould affect i it, 
* the donatar could not thereafter repudiate the fame.” 

Anſwered : It is a point eſtabliſhed in the Roman law, that a donation 8 

cannot become effectual until it is known to the donee, and accepted of 
by him; I. 55. de Oblig. et act. L. 10. D. de Donat. See allo Voet ad 
d. tit. num. 11.; Perez. ad d. tit. C. & 23.3 Sande dec. Friſ. l. 5. tit. 1. 
def. 
: . is this rule rejected by the law of Scotland: The quotation from 
Lord Bankton does not prove the defender's doctrine; for, taking the 
whole paſſage together, the meaning is clear, that donations do not be- 
come effectual without acceptance, unleſs in the ſpecial caſe where de- 
livery is made to a third party for behoof of the donee. 

The authority of Sir James Stewart is ſtill leſs applicable. He * 

not ſay, that a donation 1s effectual without acceptance; but, in treating 
of the nature of implied acceptance, he lays it down that a donee who 
does not repudiate, is held to accept, which muſt proceed upon the ſup- 
poſition that the donee is in the knowledge of the Sitte elſe he can nei- 
ther repudiate nor accept. 


In 
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In the preſent caſe, there was no delivery to the donee, or to a third 
party for his behoof. The bill therefore remained in the power of Dr 
Alves, who was intitled to diſpoſe of it in his laſt will, or otherwiſe. 
Indeed it was the duty of the bearer of the letter to have reftored it to the 
Doctor, when he found that his father was dead; and his accidentally 
or improperly giving it out of his hand, cannot make any alteration up- 
on the matter of right. 


© The Lords, in reſpect that Andrew Alves died within a few weeks 
after the bill was indorſed, and ſent to him from Calcutta in the 
* Eaſt Indies, and that thereby the ſaid bill was never received by 
* Andrew Alves in his lifetime, and that the indorſation appears 
© to have been intended as a preſent, and that Dr Alves, after hear- 
ing of his father's death, by his letters to Richard Cockburn, his 
factor, deſires him to receive the money due by the faid bill, 
find that the money due by faid bill belongs to the purſuer as ex- 
« ecutor to Dr Alves.” | 


A. E. 
Act. Sollicitor Dundas. Alt. Wighe. Reporter, Kennet. 
No. CVI. December 13. 1769. 
„ 
Againſt 


CILREFRUIE 


IMPLIED CONDITION. 


If a Legacy, to be divided among the Children of the Le falls by 
the Legatee's Predeceaſe? gatee, 


ILLIAM SCoT executed a teſtament, by which he appointed 
his ſon James his ſole executor and univerſal legatary, with a 
clauſe whereby he obliged him to pay to Iſobel Swanſton, my well-be- 
loved ſpouſe, the ſum of 1 50 merks, and that at the firſt term of 
* Whitſunday or Martmmas after my deceaſe, with annualrent after the 
term of payment; and which 2 of 1 500 merks, the [aid Jobel Swan- 
4 Alon 


rn 
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i flon [hall leave and diftribute among her daughters at her death, as ſhe 


_ © ſhall think fit. 


_ Iſobel Swanſton predeceaſed her huſband ; and he having died ſome 
years after, an action was brought againſt George Carfrae, the diſponee 


of James Scot, the ſon, at the inſtance of his ſiſters, for payment of the 
1500 merks provided to Iſobel Swanſton, the fee of which they con- 


tended was veſted in them by their father's ſettlement. 
Pleaged for the purſuers : The 1500 merks were indeed made payable 


to Iſobel Swanſton; but ſhe had only a right of liferent in that ſum, which 
ſhe was bound to divide among her daughters, in whom, of conſequence, 
| the fee was veſted: Nor can they be deprived of their right by the pre- 


deceaſe of their mother, more than the mother could have forfeited her 
liferent by the predeceaſe of the daughters. Her repudiating her intereſt 
in the legacy could not have affected them, and the accident of her death 


cannot have a ſtronger effect. 


Anſwered for the defender: By the conception of the deed, the fee of 
the 1 500 merks was intended to be in the mother: A limited fee indeed, 
which ſhe was bound to tranſmit to her daughters, in the event of the 
proviſion taking place, but which might have been affected by her cre- 
ditors to the excluſion of the daughters, who therefore had no right of 
fee, nor any thing more than a hope of ſucceſſion. | 

But this right of fee never was veſted, even in the mother ; it was 
on the uncertain event of her ſurvivance, and cut off by her 
predeceaſe; dies incertus habetur pro conditione. | 

The preciſe caſe is decided by Voet ; * Si teſtator legaverit Titio, pro 


© ſe er heredibus ſuis, Titius autem vivo teſtatore moriatur, heredibus Ti- 


« tii legatum non debetur; ad tit. Qu. dies leg. num. 1. Id. ad tit. de mort. 
cauſ. donat. num. 7. 

And, agreeably to this, the court have decided in the caſe of proviſi- 
ons payable at a certain age, or at the deceaſe of the granter, in various 
inſtances, to be found in the Dictionary, v. Implied condition, p. 423. 
4 and in ſundry later cafes, as 4th June 1741, Paterſon contra Pa- 
terſon, obſerved by Home; 1ſt February 1749, Bells contra Maſon, ob- 
ſerved by Lord Kames; and 18th December 1760, Macculloch contra 
Ros. 6 wi 


The Lords found, that the proviſion of 1500 merks fell by the pre- 
deceaſe @ Iſobel Swanſton, and did not tranſmit to her daughters.” 


G. F. 
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DECISIONS omitted at their Dates. 


No. CVII. + February J. 1766. 


FANET MILLER and GEORGE BARCLAY, her Huſband, for 


his Intereſt, and ISOBEL, ec. Children of Andrew Ailman and Marga- 
ret Miller; 


Againſt 


MART DICKSON, Relif of the deceaſed GEORGE MUIRHEAD 
of Whitecaſtle. 


RES CKIPTION. 


Poſſſſon of Lands upon Infeftments procee ag fr Precepts f Joon a 
Superior, ſufficient to give Right to t ects by the poſitrue Pre- 


cription. 2do, The Pofſe/fon of a Dice jos to the Po 
4 Author to complete Preſcription. Wen of 


ARGARET and Katharine Muirheads, as bn of line, 

ſerved and retoured, to John Muirhead of Parſon-lands, their 
grandfather, brought a proceſs of reduction and deelarator againſt Mary 
Dickſon, relict of George Muirhead of Parſon- lands, their brother, for 
aſſerting their right, as heirs to their grandfather, to thoſe lands, and 
for annulling and ſetting aſide a right to ſaid lands, executed by George 
Muirhead, in favours of his ſpouſe Mary Dickſon. 

The purſuers, Margaret and Katharine Muirheads, having died, the 
proceſs was wakened at the inſtance of Janet Miller and Jean, &c. 
Aikmans, as heirs, ſerved and retoured, to Margaret and Katharine 
Muirheads, who contended, 1mo, That George Muirhead, the huſ- 
band of Mary Dickſon, had made up no proper title to theſe lands, which, 
before the reformation, held of one of the prebends of the collegiate 
church of Biggar, the parſon of which, with conſent of the Earl of 
Wigton, the patron, in 1655, granted a charter to John Muirhead of 
ſaid adds, to be holden of the parſon and his ſucceſſors, for payment of 
a ſmall feu-duty: That George Muirhead had taken a precept of clare 
from the Earl of Wigton, the patron, in 1711, as heir to John Muir- 
| head, upon recital of the 54th act 1651, which directs the vaſſals hold- 
ing of benefices of laick patronage, to take their infeftment from the 


patron 
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patron in place of the titular ; whereas the ſuperiority of theſe lands is 
Rs to * to the crown by 23d act 1690, ſo that George Muir- 
head's ent was erroneous, and he muſt be conſidered as dying in 
a 8 Gf quatid theſe 1adds; and cofiſequently his diſpoſition 
in favours of Mary Dickſon his wife could nothing ; wherefore, 
the purſuers, as heirs of line to John Muirhead, the perſon laſt regularly 
infeft, were intitled to take theſe lands: And, 24s, It was contended 
for the purſuers, that, i the titles made up by George Muirhead were 
errQneous and void, neither he, nor his diſponee Mary Dickſon, could 
pretend any right by the poſitive preſcription, their poſſeſhon being 
founded on theſe erroneous titles. And George Muirhead dying 
withig the 40 J ears, the poſſeſſion of his diſponee Mary Dickſon could 
not be joined te | his poſſeſſion ſo ay to make up the 40 years. 

In anſwer, it was, upon the part of Mary Dickſon the defender, 
endeavoured to be ſhown, Imo, That the Earl of Wigton was un- 
doubted ſuperior of the parſon-lands, in confequence of the ftatutes 
1567 and 1592, whereby lay-patrons were authoriſed to diſpoſe of their 
provoſtries, &c. And that, by the ſtatute 1661, the patrons of theſe pro- 
voſtries, &tce. were conſtituted ſuperiors to the vaſſals of theſe ſubjects, 
whereby the Earl of Wigton, as patron of the church of Biggar, became 
ſuperior of theſe lands which held of the parſon, and, conſequently, was 


intitled, proprio jure, to grant a precept and infeftment in favours of 


George Muirhead, who thereby eftabliſtied in his perſon a proper title to 
the lande: And, 240, That, ſuppoſing the precept and infeftment to have 
been originally erroneous, as it had unquarrelled for more than 
40 years; and had been the title of all that time, the right was 


eſtabliſhes by the poſitive preſcription ; as . e. Muirhead poſſeſſed 
upon it for 39 years and q months, and the defe his diſponee, com- 
pleated the poſſeſſion for 40 years, before any challenge was brought. 


0 Auguſt 6th 1765, The Lords found, that the lands in queſtion held 
« of the parfon of Biggar qua parſon, and that the precept taken, 
and the title made up by George Muirhead, was erroneous and 
© yoid: Rep pelled the defence of preſcription, and decerned.* 

| The firſt part * this interlocutor the defender Mary Dickſon acquieſced 

in; but the laſt part of it, which repelled the defence of preſcription 
founded on 40 years pollefſion, upon the precept of clare conſtat from 
the Earl of Wigton, and infeftments thereon, ſhe brought under review 


by petition, and argued, 


Preſcription is defined to be an adjedtio dominii per continua- 
tionem — George Muirhead was not, nor could not be pro- 
prietor ot the lands till he was infeft as heir to his predeceſſor, and, 
if that infeftment was void, he could not otherwiſe acquire the property 
than by preſcription, as an heir unentered is not proprietor by the law ot 
Scotland; according to which mortuus non ſaſit vi vum. The queſtion then 
is, what could 1 George Muirhead from acquiring that property he 


wanted by poſſeſſion, upon Sas muſt be acknowledged to be a juſt title 
of preſcription ? 


It 
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It has been ſaid, he could not preſcribe againſt his own heirs of line 
the purſuers, which is io far true, that preſcription againſt a man's heirs 
at law cannot well be underſtcod, no more than preſcription againſt a 
man's ſelf ; for, cui hang, fuch a preſcription? what right could he acquire? 
By it his heir of line would be obliged to make effectual his deeds, whe- 
ther onerous or gratuitous : But the miſtake lies here, that the preſcrip- 
tion does not run againſt the heirs of George Muirhead, but againſt the 
heirs of his grandfather ; for, upon ſuppoittion of his dying in a ſtate of 
apparency, the heirs of the grandfather John can only take up theſe 
lands by ſervice to him, and fo the purſuers, in this caſe, have made up 
their titles. And, though the heirs of George Muirhead be the ſame 
perſons with the heirs of John, that does not vary the principle of law ; 
they do not claim the ſubject qua heirs of George, if ſo, they could not 
challenge his diſpoſition to the defender; but they claim qua heirs of the 
remote predeceſſor, to whom they have ſerved. And, although a man 
cannot preſcribe againft his own heir, he certainly may againit the heir 
of his grandfather or any other predeceſſor, and thereby acquire a li- 
berty of diſpoſing of the ſubject, even gratuitoully, in the ſame manner 
as a man, by preſcribing againſt his heir of eatail, acquires to himſelf the 
free diſpoſal of the ſubject. 

The purſuers ſay, the heirs of John Muirhead were non valentes age- 
re, to interrupt this preſcription, becauſe they could have brought no 
effectual a tion for evicting this ſubject from George Muirhead. But 
though ſuch valentia agere is ſometimes found neceſſary in the negative 
preſcription, as in the caſe of a bond liferented by a wife, the preſerip- 
tion of which is not found to run againſt her, fante matrimonia, becauſe 
ſhe is not, during that period, valens agere ; yet it is not required by any 
ſtatute or deciſion, in the caſe of the poſitive preſcription, which is found- 
ed on different principles, and introduced by different ſtatutes. The 
foundation of the negative preſcription is the negligence of the creditor 
in not making a demand during 40 years; and it, therefore, has been 
held a good excuſe, if, during part of that time, he was not valent age- 
re for recovering of the debt. But the poſitive preſcription ſtands upon 
a a quite different footing, viz. poſſeſſion upon a proper title for 40 years; 
and the ſtatute 1617, which introduces it, exprelsly declares, that ſuch 
a poſſeſſor ſhall not be troubled or inquieted by any perſon pretending a 
prior infeftment, nor upon no other ground, reaſon, or argument com- 
« petent in law, except for falſehood,“ without making any diſtinction, 
whether the true proprietor was negligent or not in proſecution of his 
right, or whether, during any part of the 40 years, he was non walens 
agere. No ſtop to preſcription is mentioned in the act, except minority, 
and even that exception has been diſputed, as relating only to the nega- 
tive preſcription ; becauſe the poſitive is founded on a preſumption zuris 
et de jure, that the poſſeſſor had prior evidence, which had been loſt by 
fatality, againſt which minority could not be pleaded. The diſtinction 
between the poſitive and negative preſcription was clearly eſtabliſhed by 
the deciſion, Innes contra Innes, 31ſt December 1695, obſerved by 
Fountainhall. | 

But the purſuers, in this caſe, were valentes agere, If the precept of 
clare conſtat was erroneous, there was an action competent to them, viz. 
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an action of declarator, that George Muirhead, upon the title of the in- 
feftment 1711, had no right to diſpoſe of his eſtate gratuitouſly, in pre- 
judice of the purſuers, the heirs of his grandfather. It is true, they 
could not have evicted the eſtate from George Vuirhead ; but ſuch a 
valentia agere is not required, otherwiſe preſcription could never run a- 

ainſt a tailzie, while the perſon who poſſeſſed in fee ſimple was alſo 
beit of entail, which might be the caſe for hundreds of years; but it 
has been found ſufficient that an heir of entail was walens agere to get 
the entail recorded, or to oblige the poſſeſſor to make up his titles, in 
terms of the entail, though not to evict the eſtate; Douglas of Kirkneſs 
contra Aiton of Kinnady ; and Innes contra Innes of Auchluncart, 31 
December 1695, Fountainhall. Neither does the caſe of Gray contra 
Smith, 8th November 1751, quoted for the purſuers, apply to this queſ- 
tion; it differed from the preſent caſe in ſundry particulars ; there the 
ſettlement was upon the heir-male, who made up his titles upon inveſti- 
ture, in favours of the heirs at law, by which he had in his perſon two 
rights, both unlimited, the one, a perſonal right upon the deed of ſettle- 
ment, the other, a real right, made up by ſervice and infeftment upon the 
old inveſtiture, And the argument that moved the court there, was, 
that there could be no adiectio dominii by poſſeſſion on the infeftment, 
as he had an abſolute right to the eſtate in fee-ſimple, by the deed of 
ſettlement, which will not apply to this caſe, as George Muirhead, it the 
precept was erreneous, had no right to the eſtate, real or perſonal, but 
what he acquired by the politive preſcription. 

An/wered for Janet Miller and the other purſuers : The poſitive pre- 
ſcription is a creature of the law, introduced and eſtabliſhed by the ſta- 
tute 1617, which diſtinguiſhes between ſingular iucceffors and heirs ; 
as to the firſt it requires a charter of the lands, with infeftment, 
cloathed with 40 years uninterrupted poſſeſſion ; and, as to heirs, it re- 
quires connected ſaſines, proceeding upon precepts of clare or retours. 
And although the ſtatute, in the caſe of heirs, reſts ſatisfied with ſaſines, 
or precepts, or retours, it will by no means follow, that the production 
of a precept of clare or retour is equal to a charter ; and, if fo, the de- 
fender is not well founded in her defence of preſcription. George Muir- 
head was no ſingular ſucceſſor ; he ſucceeded qua heir; the defender 
produces no charter, or original right in her perſon, equivalent thereto, 
as required in the caſe of ſingular ſucceſſors; and, conſidering him as an 
heir, the defender does not produce connected inteiiments tor the ſpace 
of 40 years. A precept of clare contains no grant of the lands; it im- 
ports no more but an authority rom the ſuperior to introduce the heir 
into the poſſeſſion of his predeceſſor. The 40 years were not elapſed 
during the life-time of George Muirhead ; there was no renewal of the 
infeftment in the perſon of any other heir. The defender's poſleſlion, 
after her huſband's death, mutt be aicribed to the diſpoſition in her ta- 
vours, and cannot be conjoined with her huſband's poſſeſſion, Io as io 
give her the benefit of the poſitive preſcription. he itaiute in the caſe 
of heirs requires connected ſeiſines; and fingular titles, not compleated by 
infeftment, cannot be conjained with ſeiſines proceeding on precepis or 
retours, in order to found the poſitive preſcription. 


But, 


1 


But, ſuppoſing that the precept of clare and infeftment 1711 ſhould 
be conſidered as a good title of preſcription, it would not avail the 
defender. George Muirhead had a double title to theſe lands; he 
was heir of line, and heir of inveſtiture, which, independent of any 
grant, was a good title for poſſeſſion; and therefore, his poſſeſſion can, 
w:th no juſtice, be aſcribed to the erroneous and void precept from the 
Far of Wigton : For though, in a queſtion with third parties, poſſeſſion 
under either of theſe titles might be ſufficient to ſupport the right, yet, 
in a queſtion with the heirs of the former proprietor, the poſſeſſion muſt 
be aſcribed to that title which gave the proper right. No man can 
preſcribe againſt himſelf, or his right heirs ; it is implied in every idea 
of preſcription, that ſomething is to be acquired, and that there ſhould 
be ſone perſon againſt whom preſcription is to run, and who muſt be 
intitled to interrupt. Both parties agree, that this eſtate was the un- 
doubted property of George Muirhead ; he, therefore, could acquire no 
right by preſcription which he had not before; his apparency qua heir 
of the former inveſtitures was a legal title of poſſeſſion ; and, though he 
made up his titles erroneouſly, that could make no alteration in the deſ- 
tination of heirs ; and, as he would not, by that poſſeſſion, preſcribe a- 
gainſt himſelf, as little could he preſcribe againſt his right heirs : While 
both titles centred in him, the one proper, the other improper, the law 
muſt conſider the poſſeſſion as held under the proper title; nor does the 
deciſion in the caſe Mackerſton, and ſome later caſes, where two rights 
centered in the ſame perſon, intringe this general rule ; in all theſe 
caſes, there was a manifeſt benefit and advantage to be acquired under 
the one title, in preference to the other. The fetters of an entail were to 
be knocked off; a fee ſimple was to be acquired, inſtead of a tailzied 
eſtate ; and therefore, the law might juſtly aſcribe the poſſeſſion to the 
preferable right ; though, even in theſe caſes, the point was held doubt- 
ful. But, with no reaſon can that principle be extended to the preſent 


caſe, where nothing was to be acquired under one title more than the 


other, and where there was no perſon againſt whom that preſcription 
could be ſaid to be running, or whole right could be cut off, and conſe- 
quently no perſon to interrupt. And, as both titles were equally benefi- 
cial, and the one a proper title, the other improper, it ſounds oddly, that 
the improper title ſhould be eſtabliſhed by preſcription, and the proper 


title cut off. And ſo this point was judged in two remarkable caſes, the 


one reſpecting the eſtate of Dundonald, 26th January 1726, the other 
more recent, Smith contra Gray. _ 

It is a rule in law, that contra non valentem agere non currit praęſcrip- 
tio: The purſuers had neither title nor intereſt to challenge the titles 
made up by George Muirhead ; there muſt be a right to found an ac- 
tion: The purſuers had but a bare hope of ſucceſſion, which gave no im- 
mediate right; and, it they were not in condition to have interrupted the 
preſcription, it cannot run againſt them. The defender ſays, the excep- 
tion ot non valens agere applies only to the negative preſcription ; but 
no reaſon can be alligned why that exception ought not to protect a- 
gainſt the poſitive, as well as the negative preſcription; the ratio legis is 
the ſame in both; and to forfeit a perſon of a right before he had it, is 

abſurd ; 
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abſurd ; and this was fully argued and determined in the caſe of Duke 
of Lautherdale contra Earl Tweedale, 25th January 1678. 


February 7th, 1766. The Lords, on adviſing the petition and an- 
« ſwers, found tha precept of clare conftat, with the infeftment there- 
© on in favours of George Muirhead, is a habile title for preſcrip- 
tion: Found it competent for the defender, in this caſe, to found 
upon her own and George Muirhead's poſſeſſion, in order to make 
* out her plea of preſcription ; and repel the purſuers objections 
© thereto, founded on the precept of clare being granted by a wrong 
< ſuperior, in reſpect preſcription is ſufficient to ſopite that detect; 
© and remit to the Lord Ordinary to hear parties on the fact, how 


© long the peaceable poſſeſſion continued, and to do therein as he 
© ſhall ſee cauſe.” 


| And to this interlocutor the court adhered, March 6th 1766, upon ad- 
viſing a petition for Janet Miller, &c. with anſwers for Mary Dickſon. 


A. E. 
For Janet Miller, Alexander Lockhart, and George Wallace. 
For Mary Dickſon, James Burnet, Fames Montgomery, and Henry Dundas. 


No. CVIII. February 12. 1766. 


Sir FOHN GORDON of Invergordon, Baronet ; 


Againſt 

| Captain FOHN FORBES of New, Factor upon the annexed eſtate of the 
late Earl of Cromarty. 

BONA FIDES 


Will not protect agamft Statutory Penalties. 


E eſtate of Cromarty, lying moſtly in the ſhire of Cromarty, be- 
came forfeited to his Majeſty, by the attainder of George Earl of 
Cromarty, and was, by ſtatute 25% Geo. II. annexed to the crown. 
Captain Forbes was named factor for the public on the eſtate of Cro- 

„and acted as ſuch for many years; he was neither proprietor nor 
ſuperior of any lands in the county of Cromarty ; but, in ſeveral of the 
acts of parliament appointing commiſhoners of ſupply for that county, 


Captain Forbes was named as a commiſſioner, and deſigned © Captain 
John Forbes of New, factor upon the annexed eſtate of Cromarty; 


and, 


1 


and, in conſequence of being ſo named, he acted with the other com- 
miſſioners, when occaſion required. 

Sir John Gordon exhibited a complaint to the court of ſeſſion againſt 
Captain Forbes, for recovering penalties incurred, by Captain Forbes 
acting as a commiſhoner of ſupply, without being poſſeſſed of the 
qualification of L. 100 valued rent, required by law ; and the court, 7th 
Auguſt 1765, found he had no title to act, and was liable in the penalty; 
but, upon adviſing a petition for Captain Forbes, with anſwers for Sir 
John, the court, 18th December 1765, * ſuſtained the defence of - bona 
* fides pleaded for Captain Forbes, and affoilzied him.“ 

Pleaded, in a reclaiming petition for Sir John Gordon : No. perſon can 
pretend to be in bona fide, when tranſgreſſing a public law; ſuch bona fides 
can only be deduced from a ſuppoſed ignorance of the law : But it is an 
eſtabliſhed maxim, zgnoratia juris neminem excuſat ; and this maxim ap- 
plied in the ſtrongeſt manner to the preſent caſe, as the very acts of par- 
liament, which contained Captain Forbes's name, and under the authority 
of which alone he could pretend to act, would have ſatisfied him, if he had 
but looked at them, that he had no title to act, not being poſſeſſed of a 
legal qualification; which amounts to this, that the very commiſſion, un- 
der which he preſumed to act, contains a prohibition againſt his acting, 
notwithſtanding of which, he acted as if legally qualified ; and, in theſe 
circumſtances, there is no room for the defence of bona fides. 

But, even ſuppoſing that Captain Forbes had ated bona fide, that de- 
fence cannot, in this caſe, be liſtened to. In queſtions of this nature, the 
juriſdiction of the court is purely miniſterial ; the ſtatute has created the 
offence, and defined with preciſion wherein it conſiſts, and, with equal 
accuracy, fixed the puniſhment that muſt be inflicted ; and therefore, if 
the offence is aQually committed, the court cannot liberate the offender 
from the penalties. The act 1701 inflicts certain penalties for frongous 
impriſonment ; a perſon, ignorant of law, may counteract that ſtatute, 
without intending ſo to do; but, it is believed. the court would not, on 
that account, think that the perſon tranſgreſſing could be liberate from 
the ſtatutory penalties ; and therefore, Captain Forbes's ſuppoſed bona 
 fides cannot, in this caſe, be liſtened to, as a defence ſufficient to relieve 
him from the penalties he has incurred, by acting contrary to law. 

Anſwered for Captain Forbes: In our Scots acts before the union, and 
for many years after the union, no particular qualification in land was re- 
quired ; and numbers of perſons were named commiſſioners ratzone offi-- 
cit, as factors, bailies, tutors, &c. and ſometimes an alternative nomina- 
tion of the heritor himſelf, or another for him in his abſence ; and, in 
this very county of Cromarty, in the late ſupply- acts, it has been the 
practice to appoint factors to act in abſence of their conſtituents ; yet 
the legiſlature never could mean, that factors thus conditionally appoint- 
ed ſhould be heritors, and as fuch have qualifications. Captain Forbes's 
caſe is more favourable than any private perſon's factor; the eſtate of 
Cromarty is forfeited; there is no proprietor who can poſſibly attend 
the meetings of the commiſſioners ; the factor is therefore the only per- 
| ſon who can attend to the intereſt of the eſtate in that particular; and, 
beinig named virtute officit, it cannot be thought that the law meant to 
require his being poſſeſſcd of the qualification of an heritor. 

| 5 A | But, 
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But even if it could be maintained that the law did require his 
Having a legal qualification in valued rent, ſtill the bona fides, in this 
caſe, muſt afford ſufficient defence. Captain Forbes does not plead that 
ignorance of the law is any excuſe, or that any perſon who tranſgreſſes 
a clear public ſtatute can be preſumed to be in bona fide ; but what he 
maintains is, that, if he has tranſgreſſed, he has been milled by the le- 
giſlature itſelf, by the general opinion of the country, and by the deci- 
fion of this court in the caſe of Wick, iſt 3 1729, Sinclair contra 
dean-of-guild of Wick. He ſaw himſelf appointed a commiſſioner in 
the county, under a character incouſiſtent with the notion of his being 
an heritor, or having valuation in the county; and, by the caſe of Wick, 
he ſaw that perſons named ratione officu were intitled to act without any 
other qualification; and it has been the practice, in moſt counties, that 
perſons named virtute oſſicii have ated without any other qualification, 
and free from apprehenſion of being liable in penalties: Where a ſta- 
tute enacts penalties, it inflicts them as a puniſhment for a tranſgreſ- 
fion ; and it would be conti ary to juſtice to inflict puniſhment where 
there was no intention to tranſgreſs. 


© The Lords altered the laſt interlocutor, and found Captain Forbes. 
© liable in the ſtatutory penalties.” 


14 K. 
For Sir John Gordon, Lockhart, Alexander Wight, and Robert Blair. 
For Captain Forbes, lay Campbell, et alii. | 

No. CIX. June 17. 1766. 


Meſſrs CHARLES and ROBERT FAL L S Merchants in Dunbar, Char- 


gers; 
Againſt 


ALEXANDER PORTERFIELD of Fulood, Merchant in Glaſgow, 
| uſpender. Bo Pk | 


What Negotiation required in Bills payable at Sight. 


N pipes of Madeira wine, the property of Mr Porterfield, were, at 
Charleſtown South Carolina, ſhiped on board the Black prince, a 
| ſhip of the Meſſrs Falls, bound to Dunbar, and conſigned to the care of 
the Meſſrs Falls. The veſſel arrived at Dunbar iſt April 1764, which 
the Meſſrs Falls, by a letter of 3d April, notified to Mr Porterfield, and 
deſired to know to whom they ſhould apply, at Edinburgh, for payment 


„ 


of the freight, duty, and other charges, of the extent of which, they 
ſaid, they would, in a few poſts, ſend Mr Porterfield a note. 

On the 24th April, the Meflrs Falls tranſmitted to Mr Porterfield an 
accompt of the duty, freight, and charges, amounting to L. 129: 1: 0 
Sterling, and add, For which you will ſend us, in courſe, an order on 
Edinburgh, as you know the duties are money down.“ 

Mr Porterfield, on the 3d May, tranſmitted to the Meſſrs Falls, a bill, 
dated 2d May, drawn by Thomas Johnſton me chant in Glaſgow, on 
William Borthwick merchant in Edinburgh, for L. 129: 1 : © Sterling, 
payable three days after ſight, to Mr Porterfield, or order, bearing va- 
lue received, and indorſed by Mr Porterfield to the Meſſrs Falls, who, 
on the 7th May, acknowledged receipt of the bill, which they ſent to 
Mr Borthwick, the perſon drawn on, to be accepted and returned to 
them. 

Mr Borthwick happened not to be in town at the time Meſſrs Falls 
letter, with the bill, reached Edinhurgh; but his clerk wrote Meflrs 
Falls, 11th May, That Mr Borthwick was ſoon expected home, when 
he ſhould preſent the bill, and doubted not but he would honour the 
lame. 

Upon 26th May, the Meſſrs Falls ſent a clerk to Edinburgh, to re- 
quite Mr Borthwick either to return or accept the bill, when Mr Borth- 
wick deſired the bill might be left with him a few days longer, when he 
ſhould either accept it, or return it proteſted for not acceptance ; but the 
bill not being returned, Meſſrs Falls, on 5th June, again ſent aclerk, 
with orders either to get the bill accepted, or to proteſt it. Mr Borth- 
wick delivered the bill to Meſſrs Falls clerk, with a proteſt taken againſt 
himſelf, on 31ſt May, for not acceptance, and againſt the drawer and 
indorſer for recourſe, &c. And, on 6th June, Mellrs Falls clerk took a 
new proteſt, not only againſt the drawer and indorſer, but againſt Mr 
Borthwick for not acceptance, and not payment, and damages, &c. on 
account of keeping up the bill without accepting it, or returning it with 
a proteſt for not acceptance. 

Meſſrs Falls, on the 7th June, wrote Mr Porterfield, acquainting 
him of what had happened, and incloling the bill, with the two proteſts, 
and deſiring to be reimburſed of their money, in reſpect the draught 
had not been anſwered ; and, on 14th June, Mr Porterfield returned the 
bill and proteſts, and refuſed payment, on account of the bills not being 
properly negotiate ; and, at ſame time, informed Meſſrs Falls, that John- 
ſton, the drawer of the bill, had ſtopt payment on the 5th June. On re- 
ceipt of that letter, Meſſrs Falls cauſed regiſtrate the proteſt, and charge 
Mr Porterfield for payment; and ſuſpenſion being preſented, the queſ- 
tion came before Lord Coalſton as Ordinary, who took the cauſe to re- 

rt to the court. 

Pleaded for the ſuſpender : The laws and practice of all mercantile 
nations, require the moſt exact diligence in the regular negotiation of 
bills; they muſt be preſented quam primum for acceptance, and, when due, 
tor payment; and very fatal conſequences may enſue from the ſmalleſt 
neglect or delay in the regular negotiation of them. It may, in ſome 
very particular caſes happen, that accidents occur, which mult prevent 
the taking of thoſe ſteps of negotiation, which are in general required, 


and 
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ind' that without the holder of the bill being to blame; and, in ſuck 
caſes, it would be unjuſt he ſhould forfeit his recourſe ; but, where the 
delay proceeds from his own negle& or fault, he muſt anſwer for the 
conſequences ; and, in this caſe, the chargers have been groſsly negligent 
in the negotiation Their entruſting the bill to Borthwick himſelf ; 
leaving it in his hands for ſuch a ſpace of time, without inquiring 
whether he had accepted or not; indulging him in a farther time to de- 
liberate ; neglecting to inquire after that time was elapſed ; the bill it- 
ſelf ftill allowed to remain in his hands, though proteſted by him on the 
31ſt May ; no proteſt taken by the chargers till 6th June, the day after 
Johnſtone had failed ; no notice given the ſuſpender of theſe proceed- 
ings before 7th June, evince, in the ſtrongeſt manner, not only an undue- 
negotiation, but even a negligence not common among men of buſi- 
neſs in their own affairs; and, ſo ſenſible were the chargers of the irre- 
gular negotiation of this bill, that, in the inſtrument of proteſt taken 
againſt Borthwick, by them, they ſet forth the irregularity of his pro- 
ceedings, and proteſt againſt him for damage, &c. on that account. 

It has been argued for the chargers, That this being a bill payable 
three days after ſight, they were not bound to preſent it for acceptance 
quam primum ; and, in ſupport of this argument, reference was made to 
two deciſions, Gordon contra Innes, 7th February 1735, obſerved in 
Dictionary, voce Bill of Exchange; and William Andrew contraSyme, 2 iſt 
November 1759. In the firſt of theſe caſes, the delay of preſenting the 
bill was very ſmall ; all that eould be alledged being, that, if it had been 
tranſmitted for acceptance, in courſe of poſt, it might have been exigible 
four days before the accepter broke; whereas, by neglecting a poſt, the 
ter broke before it was exigible. In the other caſe of Syme, the 
delay of preſenting the bill for acceptance was occaſioned by unavoidable 
accidents, the porteur of the bill being detained by contrary winds on his 
paſſage to Holland ; by which means the bill could not be preſented till 
about the time the Dunlops of Rotterdam, on whom it was drawn, broke; 
which is a very different caſe from the preſent. Some latitude may be 
allowed as to preſenting bills at ſight for acceptance; but it is impoſſible 
to maintain that ſuch bills are totally exeemed from the common rules of 
negoriation; and, after being preſented for acceptance, which aſcertains 
the term of payment as preciſely as if the bill had been drawn payable 
at a day certain, it is abſurd to maintain that the ſame exact diligence is 
not requiſite in the after-ſteps'of negotiation, as in the caſe of other bills; 
this is a diſtinction no lawyer ever thought of, for which no reaſon can 
be aſſigned, nor precedent produced. | 

Another defence was maintained by the chargers, that the bil ia que- 
ſtion being indorſed ro them, not for value inſtantly received, or in ſolu- 
tum of what the ſuſpenders owed them, but in ſecurity of a prior debt, 
for which, when paid, the ſuſpender was to have credit, they were not 
bound to do diligence ; and, in ſupport of this plea, reference was made 
to the deciſion, William Alexander contra Robert Cuming, gth January 
1758. The ſuſpender has no occaſion to conteſt the authority of that de- 
eiſion, the circumſtances of which were very different from what occur 
in this caſe ; and a ſimilar queſtion occurred in a much later caſe, between 
Groſſet and Murray the receiver-general ; where Groſſet, contending that 
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no recourſe was competent againſt him, in reſpect of the undue negotia- 
tion of a bill tranſmitted by him to the receiver- general, who, on the o- 
ther hand, pleads, as the chargers here do, that it was but a depoſite or 
pledge in a prior debt, to be credited when paid, and that an aſſignee in 
ſecurity was not bound to diligence ; and though this court, in February 
1762, ſuſtained the receiver-general's defence, the judgment was, in 
March ' 1763, reverſed upon an appeal, and the receiver-general found 
liable for the contents of the bill; but, in the preſent caſe, the bill was 
not indorſed to, or depoſited with the chargers, as a ſecurity for a prior 
debt, but as an immediate remittance for replacing the money deburſed 
by the chargers on the ſuſpender's account. 

Anſwered for the chargers : Bills, when firſt introduced, were always 
drawn payable at a day certain; ſo that the drawer or indorſer had rea- 
ſon to expect the money to be paid, and their obligation to be extin- 
guiſhed at that preciſe day; and, if it was not fo, it was equitable that the 
holder of the bill ſhould be obliged to take a proteſt, and give due no- 
tice to the indorſer or drawer, to enable them to take the proper ſteps 
for their relief. But bills are ſometimes intended for the conveniency 
of the perſon to whom they are indorſed or made payable, who being 
uncertain of the time he can demand acceptance or payment, gets the 
bill made payable at ſight ; and ſuch bills are, in effect, no other than 
letters of credit, which the porteur may uſe ſooner or later according to 
his conveniency ; and, on this principle, the court determined in a caſe 
obſerved in Dictionary, 7th February 1735, that bills drawn on ſight 
did not require the ſame negociation with bills payable on a day certain 
and ſo was again determined, William Andrew contra Syme, 21ſt No- 
vember 1759. In order to get free of the weight of this deciſion, the 
ſuſpender argued, that, tho* the porteur had a diſcretionary power as to pre- 
ſenting a bill on fight, yet, after it was preſented, he became liable to 
the ſame exact negociation as is required in the caſe of bills payable on 
a day certain, But the chargers can ſee no foundation for this diſtinc- 
tion. It ſeems ſtrange, that the porteur ſhould put himſelf in a worſe 
condition by preſenting his bill, than if he had taken no ſtep at all. If 
he could not forfeit his recourſe by not preſenting it, neither can he do 
fo by lodging the bill ſooner than he needed to do. 

The negociation of bills of every kind muſt depend on circumſtances ; 
where an accident prevents exact negociation, the creditor will not for- 
feit his recourſe. The chargers tranſmitted the bill to Borthwick the 
very day they received it ; it was owing to the accident of his abſence, 
and their reſiding at a diſtance, that they were fo long in getting his fi- 
nal anſwer. It is a common practice to ſend bills to merchants on whom 
they are drawn, if the por teur does not reſide in the ſame place. The 
bill, by its nature, did not lay them under any obligation for uſing exact 
negociation to ſecure their recourſe, of which they cannot be deprived 
by the ſuperveening unexpected event of Johnſton the drawer's bankruptcy. 
The negociation uled would have founded both the chargers and ſuſpender 
in recourſe upon Johnſton ; and, as the chargers have been guilty of no 
lata culpa, there is no ground in law for throwing the whole loſs occa- 
ſioned by Johnſton's bankruptcy upon them. 
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The chargers accepted of this bill not in payment, bur in ſecurity of 
the debt due them by the ſuſpender ; they were not to pals it to his cre- 
dit till it was actually paid, and, as indorſees in ſecurity, were not bound 
to exact diligence ; ſo was determined, Alexander contra Cuming, gth 
January 1758. In the caſe of Groſſet contra Receiver-general, found- 
ed on by the ſuſpender, many ſpecialities occurred, upon which Groſ- 
ſet pleaded, to ſhow, that, in that circumſtantiate caſe, the indorſee had 
taken the riſk of the bill intirely upon himſelf. 


Upon report of Lord Coalfton, and having adviſed the informations 
given in by each party, the Lords found, that the chargers, Meſſrs 
Charles and Robert Fall, have no recourſe againſt the ſuſpender 
© Mr Porterfield for the contents of the bill charged on; aud there- 
fore ſuſpend the letters /empliciter, and decera.” 


G. F. 


November 25. 1766. 


No. GX. 
CAPTAIN JAMES STEWART Fattor on the Eſtate of Leith- 
hall; 
Againſt 
PATRICK LEITH Tackſman of Chriſt-kirk. 
T..A CG Ko 


Tenant's Oath in a Judicial Rental cannot give a Verbal Sett of Lands 
the Effect of a written Tack. 


DArzick LEITH, at Whitſunday 1756, entered to the poſſeſſion 
of the lands of Chriſt-kirk, in conſequence of a verbal ſett from Mr 
Leith of Leith-hall ; and, after Leith-hall's death in 1764, Captain 
Stewart, as factor for Mr Leith's fon, a minor, brought an action be- 
fore the ſheriff of Aberdeenſhire for removing Patrick Leith from theſe 
lands. The ſheriff decerned in the removing, and the cauſe was brought 
into the court of ſeſſion by ſuſpenſion. 

Leith-hall, before his death, had taken up a judicial rental of his 
eſtate, when Patrick Leith compeared among the other tenants, and e- 
mitted an oath, in ſubſtance importing, that he poſſeſſed the lands of 
Chriſt-kirk, and others therein mentioned, by agreement with Leith- 
hall, for 19 years from Whitſunday 1756, for payment of a certain tack- 
duty particularly a:entioned ; and this oath ſubſcribed by the tenant was, 
by a diligence from the court, recovered out of the faQtor's hands, and 
upon it Patrick Leith founded, as ſufficient to ſupport his poſſeſſion for 
19 years, from Whitſunday 1756. And 
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Pleaded, That, though the law required writing to intervene in ba- 
gains with regard to heritable rights, the form of that writing is no 
where aſcertained ; it is enough if the intention of parties appear; and, 
in this caſe, the agreement of parties is perfectly clear from the tenant's 
depoſition, where the term of entry, the endurance of the tack, and the 
rent payable, are diſtinctly ſpecified, and taken down in writing, ſub- 
ſcribed by the tenant, and accepted of by the maſter; which, joined to 
the poſſeſſion which followed, and the proprietor's receiving the rent a- 
greeable thereto, muſt be held as ſufficient to ſupport the tenant's de- 
fence againſt the removing. 

Anſwered : The purpoſe of taking the judicial rental was no other than 
to aſcertain the rents payable by the different tenants, and could not al- 
ter the nature of the right or title under which the tenants hold their farms 
ſo as to impoſe ſtanding leaſes upon lands poſſeſſed by verbal agreement, 
which, tho? ever ſo explicite, are not binding upon either party for more 
than one year. The oath, in this caſe, imports no more than that ſuch 
were the terms of the verbal agreement between Leith-hall and the te- 
nant ; but, as that agreement could only be binding for one year, the te- 
nant, by ſetting forth the terms of that verbal agreement in his oath, 
which was taken down in writing, cannot invert the nature of that agree- 


ment, or create any ftronger obligation againſt the proprietor than what 
the verbal agreement itſelf imported. ; 


: The court, 5th Auguſt 1766, ſuſtained the reaſons of ſuſpenſion. 
But, upon adviſing a reclaiming petition for Captain Stewart, with 
© aniwers for Patrick Leith, 25th November 1766, that interlocutor 
* was altered, and the letters found orderly proceeded. And a petition 


for Patrick Leith againſt this laſt interlocutor was, 10th December 
1766, refuſed without anſwers.” 


| A. E. 
r Captain Stewart, Lockhart and Coſmo Gorden. For Patrick Leith, David Rae and Robert 


Bair. 


No. CXI. November 27. 1766. 


Mr PATRICK HALDANE Advocate, 
Againſt 
ANNE, AGNES, &c. HALDANES, Daughters of the deceaſed 
Fohn Haldane, and their Huſbands. | 


Effet of a general Service, tanquam legittimus et propinquior haeres, 
to a Father. Br 


—w 


M UNGO HALDANE of Gleneagles, in implement of a con- 
tract between him and his brother Patrick, in 1675, diſponed the 


lands 
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lands of Lanark, part of the eſtate of Gleneagles, in favours of Pa- 
© trick, and the heirs-male of his body, and aſſignees whatſoever ; whilk 
© failing, to return to the ſaid Mungo Haldane, and the heirs-male of 
© his body ; whilk failing, to the heirs-female of the body of Patrick the 
© eldeſt, ſucceeding without diviſion ; which failing, to the ſaid Mungo 
* Haldane his neareſt and lawful beirs-male whatſoever ; which failing, 
to his heirs whatſoever.” 

Patrick died in 1686, without executing the procuratory contained in 
the foreſaid diſpoſition ; and, in 1693, John, the fon of Patrick, was 
ſerved and retoured heir in general, tanquam legitimus et propinquior hae- 
res, to his father. But no farther ſtep was taken to compleat his titles be- 
fore 1726, when, without making up titles to the procuratory by a ſer- 
vice of heir-male and of proviſion, he compleated his titles upon his for- 
mer general ſervice, and expede a charter under the great-ſeal to himſelf, 
and the heirs-male of his body, and aſſignees whatſoever ; whom failing, 
to the other heirs mentioned in the diſpoſition 1675; and, upon this 
charter, infeftment followed in October 1726. 

John had two ſons, Alexander and Patrick, and fix daughters; and, 
in 1746, he executed a diſpoſition of the lands of Lanark, in favours of 
his ſecond ſon Patrick, then reſiding in England; and, in 1757, Patrick 
executed a diſpoſition of the eſtate in favours of his fix ſiſters, equally a- 
mong them. | | | 

Upon the death of John Haldane and his two ſons, Alexander and 
Patrick, the laſt of whom died in 1765, Mr Patrick Haldane advocate, 
the grandſon and heir-male of Mungo Haldane, the original diſponer, 
obtained a brieve from chancery, for ſerving himſelf heir-male of proviſion 
in general to Patrick Haldane his grand-uncle. In this ſervice, appear- 
ance was made for the fix daughters of John Haldane and their huſ- 
bands, who produced the diſpoſition by John to Patrick their brother, 
and by Patrick to them, in bar of the ſervice. Mr Haldane was ſerved, 
all objections being reſerved to the ladies. | 

Mr Haldane brought a proceſs of reduQtion and declarator, for ſetting 
aſide the rights founded on by the daughters of John Haldane, and par- 
ticularly, the diſpoſitions 1746 and 1757, above mentioned. The ladies 
brought a reduction of Mr Haldane's ſervice and retour; and the princi- 
pal point debated in theſe mutual proceſſes was, whether | Haldane, 
by his general ſervice, tanguam legitimus et propinquior heres to his fa- 
ther Patrick, did carry and veſt in his perſon, the perſonal right and 
unexecuted procuratory in the diſpoſition 1675? Or, Whether it was not 
neceſſary that he ſhould have been cognoſced heir-male and of proviſion, 
according to the deſtination of that deed ? 

Pleaded, for Patrick Haldane : In ſpecial ſervices, the claim is adapted 
to the infeftment in the predeceſſor, and the claimant muſt prove him- 
ſelf to be heir in that character and deſcription, to which, by the inveſti- 
ture, the right is deviſed ; but, in general ſervices, the law is otherwiſe ; 
the claim does not aſcertain any particular right that is thereby to be 
carried; it is the chracter alone that is to be aſcertained. It is optional 
to the party under what character he ſhall claim, whether as heir of line, 
heir-male, heir of conqueſt, heir of proviſion, &c. ; although all theſe 
characters may unite in one and the ſame perſon, he may betake himſelf 
to any of them he pleaſes. If his predeceſſor dies poſſeſſed of two e- 
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ſtates, the one deviſed to heirs-general, but loaded with debt, the other 
limited to heirs-male, and ſo ſettled, as not to be chargeable with debt; 
and the claimant happens to be both heir-male and heir of line, 
he may repudiate the eſtate deviſed to heirs of line, and obtain himſelf 
ſerved legitimus et propinquior heres maſculus, and an heir fo ſerved 
will not be intitled to the eſtate devifed to heirs-general, or ſubjected to 
an univerſal repreientation. The only means by which the lieges are 
certiorated of the repreſentation of a deceafed perſon, is by the ſervice of 
his heirs, who, before the inqueſt, not only aſcertain their propinquity, 
but likewiſe declare the character under which they claim ; or, in other 
words, what rights and ſubjects they mean to veſt in themſelves by the 
ſervice. 

If the plea maintained for the ladies, the daughters of John Haldane, 
is well founded, the unavoidable conſequence muſt be, that, in eve 
caſe where there is coincidence of characters, as heir-male, heir of line, 
&c. in the ſame perſon, a ſervice, ſuch as occurs in this caſe, will not 
either aſcertain the character under which the heir claims, or the ſub- 
jects veſted in him by the ſervice, unleſs it could be maintained, that, 
where. there is a coincidence of charaQers, as heir-male, heir of line, 
&c. in the ſame perſon, that perſon, by ſerving heir in any character, 
is underſtood to take up the ſucceſſion of the defunct in every character; 
a doctrine not hitherto adopted in the law. Nor is this difficulty re- 
moved by the ſervice, in this caſe, aſcertaining John Haldane to be the 
eldeſt ſon of his father, and of conſequence his heir-male. The ſervice, 
indeed, proves the propinquity, and that the claimant was 'intitled to 
repreſent his father as heir-male ; but it does not aſcertain that he in- 
-tended to repreſent his father in that character. And, in ſupport of theſe 
pleas, theſe deciſions were referred to; Edgar contra Maxwell of Barn- 
cleugh in 1738, Dictionary, voce Repreſentation ; Menzies of Coul- 
terallers centra Dickſon of Kilbucho; and the cafe of Lourie of Red- 
caſtle's ſettlement. 

Anſwered for Anne, &c. Haldanes : The ſervice of their father, John 
Haldane, tanquam legitimus et propinquior haeres to his father Patrick, 
eſtabliſhed in him the right to the unexecuted procuratory of reſignation 
in the diſpoſition 1675. The words legitimus et propinquior haeres, arc 
underſtood in law to apply to other heirs, as well as heirs of line, and 
particularly to heirs-male ; and, upon this principle, was the queſtion, 
Farl of Dalhouſie contra Lord and Lady Hawley, determined, I 3th 
November 1712. In this preſent caſe, the inqueft having found John 
Haldane propinquior et legitimus haeres to his father Patrick, muſt ne- 
ceſſarily be underſtood to have found him heir-male to his father, as he 
could not be propinquior et legitimus haeres to him, without being his 
eldeft ſon ; and, if he was the eldeft fon, he muſt of neceſſity be his 
father's ee Bye aud, on theſe principles, were determined the caſes, 
Livingſton contra Menzies, 22d January 1706; and Bell contra Car- 
ruthers, 21ſt June 1749: 

It is a rule in law, Quotiens in actionibus, aut in except ionibus, ambi- 

gua oratio e, commodiſſimum eſt accipi, quo res, de qua agitur, magis 
valeat quam pereat ; l. 12. de rebus dubus. 
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A ſervice is to be conſidered as an action proſecuted by the claimant 
before the inqueſt; and, agreeable to the above rule, ought to be con- 
ſtructed in the way moſt beneficial to the claimant, eſpecially in this caſe, 
where the eſtate in queſtion was the only ſubject intended to be taken 
up by the ſervice. John Haldane, by being found neareſt and lawful 
heir, is found to be the eldeſt fon, that is, the heir-male of his father; 
and his intention to carry, by that ſervice, the lands of Lanark, is mani- 
feſt, from his executing the procuratory of reſignation, contained in the 
diſpoſition 1675, as having right thereto, in virtue of that ſervice; by 
his expeding a charter, and taking infeftment thereon, and poſſeſſing the 
eſtate upon theſe titles. 

In general, where different characters concur in the ſame heir, it is 
admitted he may aſſume one of thoſe characters, and repudiate the reſt; - 
but, it is denied, that, when an heir takes upon him one character, he 
can repudiate another character, which is neceſſarily an inherent part of 
the character taken up by him. In this caſe, after John Haldane was 
ſerved neareſt and lawful heir in general to his father, he could not re- 
je& any ſubject diviſable to heirs-male, ſo as to free himſelf from the 
burthens affecting that ſubject. Caſes may occur where a ſervice, as © 
propinguior et legitimus haeres to another to whom the claimant is both 
heir of line and heir-male, will not carry a ſubject deſcending to heirs- 
male; but that will not affect this caſe, where John Haldane could not 
poſſibly be neareſt and lawful heir to his father, without being likewiſe 
His heir-male. The deciſions referred to by Mr Haldane do not apply; 
for, in all of theſe caſes, there was a poſſibility that the character of heir, 
claimed under the ſervice, might have ſtood in the perſon of another, 
which, in this caſe, was impoſſible, as the character of heir-male could 
be in no other perſon than John Haldane, who was ſerved propinguior 
et legitimus haeres to his father, which could not have been without his 
being the eldeſt ſon and heir-male. 


© The Lord Auchinleck Ordinary found, that, as Patrick did not ex- 
_ © pede a ſeiſine on the precept contained in the diſpoſition 1 675. 
* ſohn Haldane his ſon, upon the father's death, made up a pro- 
per and legal title to the perſonal right which was in his father, 
by obtaining himſelf ſerved and retoured heir in general to his 
* deceaſed father, whereby he is cognoſced legitimus et propinguior 
* haeres dict. Patricii Haldane ejus patris, which aſcertained upon 
record, not only his univerſal right, but alſo, that he was heir- 
male of the body of Patrick, and ſuperſeded the neceſſity of a 

« ſervice as heir-male.” | 


And to this interlocutor the court, 27th November 1766, adhered, 


upon adviſing a petition for Mr Haldane, with anſwers for Anne, 
c. Haldanes.* 


A. E. 
For P. Haldane, Henry Dundaſs et alii. For Anne, &c. Haldane, David Graeme et alii. 
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No. CXII. January 21. 1967. 


WILLIAM ELLIOT and others, Creditors of EDWARD 
ATCHISON; 


Againſt 


GEORGE MALCOLM. 


8 5 WO hh 


If due on Sums arreſted. 


DwaRD ATCH1SON poſleſſed the farm of Ewiſlees, and, on quit- 
ting the poſſeſſion, ſold the ſtocking on the farm to George Mal- 
colm at an appriſed value; and part of the price was, ſoon after the pur- 
chaſe, paid to the proprietor for rents due; the remainder was arreſted 
in Malcolms hands by ſundry of Atchiſon's creditors, which obliged 
Malcolm to raiſe an action of multiple-poinding, in order that he might 
be ſafely exonered of the balance in his hands. 

In this proceſs the creditors appeared, and ſundry proceedings were 
had, by which the proceſs was kept depending about a year before 
their reſpective intereſts were ſettled ; which being done, they inſiſted, 
that Malcolm ſhould be found liable in intereſt upon the balance in his 
hands ; and the Lord Ordinary decerned for intereſt at the rate of 4 per 
cent. | 

Malcolm applied to the court by petition, and pleaded, That he was 
interpelled by the diligence of the competing creditors from paying the 
balance: That he was bound to have it ready at a call, to be diſtributed 
among thoſe who ſhould be found to have right to it: That it was not 
enough to ſay, he might have lent out the money; if he did ſo, it was 
at his own riſk. An executor uplifting ſums not bearing annualrent, 
and laying out a balance at intereſt, was not liable to account for ſuch 
intereſt; July 1730, Creditors of Thomſon contra Monro. Truftees 
for creditors are not liable in annualrent for ſuch ſums as from time to 
time come into their hands in the courſe of their management; 4th Ja- 
nuary 1730, Truſtees for Colonel Johnſton's creditors. This was none 
of thoſe caſes where intereſt is due either ex lege or ex pacto; nor do 
the circumſtances of the caſe render it proper for the court to interpoſe 
its equitable powers. 

Anſwered for the creditors: Had Mr Malcolm conſigned the money, 
they would have put it in a banker's hands, who would have paid inter- 
eſt for it; by not doing ſo, he was /ucratus, by having the uſe of the 


money ; 


636490 


money, and, in ſuch caſes, annualrent was due; Dictionary, voce An- 
nualrent, p. 42.; and, therefore, both on principles of law and equity, 
annualrent ought to be paid in this caſe. 3th 


6 The Lords altered the Lord Ordinary's interlocutor, and found no 
c intereſt due. 


CO | | A. E. 
For Malcolm, lay Camplell. For Creditors, D. Armſtrong. 


No. XIII. July 14. 1768. 


ARCHIBALD SINCLAIR of the Iſand of Jamaica, andWILLIAM 
SUTHERLAND his Attorney 


Againſt 


Mrs FRAZER and her Huſband, ALEXANDER FRAZER younger 
of Strichen, Eſquire. N 
0s 


£ RS FRAZER having ſucceeded, when under age, to an eſtate in 
Jamaica, her tutors appointed Archibald Sinclair, and one Mr 
-Archdeacon, attornies for managing it. Mr Sinclair, however, alone 
acted. 

When Mrs Frazer came of age, another gentleman was appointed in 
Mr Sinclair's place; but no f=ttlement of accompts appears to have 
been made with Mr Sinclair. . 

The eſtate was ſold in 1763; and, in 1767, Mr Sinclair brought an 
action in this court againſt Mrs Frazer for a ſpecific ſum, awarded by a 
judgment of the ſupreme court of judicature in the iſland of Jamaica, 
as a balance due the purſuer upon an accompt-current with the defender. 
The record produced was certified by the clerk of court ; his ſubſcription 
by the ſecretary of the iſland, a notary-public; and the ſecretary's ſub- 
ſcription was confirmed by that of the governor; and the great ſeal of 
the ifland was appended. 

The defender made ſome objections to the contents of the decreet in 
point of form ; but, when the cauſe went to the houſe of peers, they 
were conſidered as ariſing intirely from unacquaintance with the nature 
of the Englith proceſs. 

An objection, however, of another ſort was offered, viz. That the 
compearance made for the defender in Jamaica was not with her know- 
ledge or authority. She therefore argued, that the decree was to be con- 
ſidered as a decree in abſence, and ought to be opened up in courſe, as 
decrees of abſence uſually arc, when the grounds of them are queſtion- 
ed: And ſhe accordingly craved, that the purſuer ſhould produce the 


vouchers 


3 


vouchers of the debts he claimed, in order to introduce a fair compt and 
reckoning between the parties. 


he Lord Ordinary ordered the vouchers to be produced.” 


The purſuer reclaimed to the inner-houſe, and argued, 1mo, That the 
decreet of a ſupreme court was to be held pro veritate; fo that, if the 
decreet he produced was not diſputed to be, in fact, the decreet of a 
tribunal, over which the courts in Scotland had no juriſdiction, it was as 
incompetent for them to examine into the grounds of deciſion, as to o- 
pen up a judgment, in foro. of their own.' 2do, That, if the decreet is 
not to be acknowledged as a res judicata, it ought, at leaſt, to throw the 
onus probandi upon thoſe who object to it. 

He particularly urged, that decrees of foreign courts of juſtice were 
every where put in execution ex comtate ; but that, in a caſe like the 
preſent, where the decreet was pronounced by a Britiſh court, there was 
even a neceſſity to give it effect; ſince, otherwiſe, the commerce and 
due connection between the different parts of the empire could not be 
preſerved. | 

The authorities the purſuer founded on were, Voet de re judicata, 
$ 41. ; Huber in rat. ad leg. 75. De Jud.z Mynſingen obſervat. cent. obſ. 
69. ; Juſtice on the laws of the ſea, p. 427.; 1. Rolls ab. 929. ; Molloy 
de jure maritimo, |. 3. cap. 8. 8. Deciſions, Edwards againft Preſ- 
cot, 29. December i720; Wedderburn againſt Keith, in 1760; and Lay- 
cock againſt Clark, p. 113. of this volume. He likewite ſet forth, that 
decrees of the court of ſeſſion were received in the court of chancery in 
England, and executicn decreed upon them. It does not appear from 
the appeal caſes, out of which alone this report is collected, that any 
authorities were quoted by the defenders. 


© The Lords unanimouſly adhered to the Lord Ordinary's interlo- 


© cutor.? 


This determination was reverſed in the houſe of peers ; and the prin- 
ciple of the deciſion is given in the judgment. 


42 
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No. CXIV. November 24. 1769. 
ARCHIBALD EDMONSTONE of Duntreath, Eq; 
7 


Againſt 


CAMPBELL EDMONSTONE, Eq, and others. 


TA 23-4 3 4-3 


E late Archibald Edmonſtone became bound, in his contract of 
marriage, to ſettle his Scots eſtates on the heirs-male of the mar- 
riage. Several years afterwards, he executed a ſtrict entail of theſe e- 
fates, without the concurrence of his eldeſt ſon. In this deed, he diſ- 
poned his lands to Archibald Edmonſtone his eldeſt lawful ſon, and 
< the heirs-male of his body; whom failing, to Campbell Edmonſtone 
© his ſecond ſon, and the heirs-male of his body; . failing, to 
Charles Edmonſtone his third ſon,” &c. He reſerved his own liferent, 
with power to alter, etiam in articulo mortit. He then provides, that 
the ſaid Archibald Edmonſtone, and the other heirs of entail above na- 
* © med,” ſhall diſcharge his debts, &c. and the proviſions to his younger 
children. 

The entail goes on to declare, That it ſhall not be lawful, nor in 
© the power of any of the heirs of tailzie and proviſion above named,“ 
to alter the order of ſucceſſion, contract debt, &c. And then it provides, 
© That it ſhall be lawful to, and in the power of the ſaid heirs of tail- 

zie, to burden and affect the ſaid eſtate with the ſum of 40,000 

=Y merks, Scots money, which | the ſaid Archibald Edmonſtone do here- 
aby provide and ordain my heir of tailzie to pay my younger children 
* unprovided,'* &c. 
It then orders, that all adjudications on debts which ſhall be contrac- 
ted by the entailer, or by the foreſaid heirs and members of tailzic,” 
ſhall be redeemed, &c. And that the ſaid Archibald Edmonſtone, or 
© the firſt heir who ſhall ſucceed,” ſhall cauſe regiſter the entail, &c. 

The precept to infeft, is, © to ſeiſe the ſaid Archibald Edmonſtone, 
© and heir above named ; whom failing, the other heirs of tailzie and 

* proviſion above menticned, &c. The warrandice and the aſſignation 
of the mails and duties is to Archibald Edmonſtone, and the other 
© heirs of entail.“ The deed was properly recorded. 

On the entailer's death in 1768, Archibald Edmonſtone brought a de- 
clarator againſt his brother, and the cther ſubſtitutes in the entail, to 
have it found, that he, as diſponee and compleat fiar, was not ſubject to 
any of its limitations or reſtrictions. 

The argument for the defenders amounted to this : The powers of 
the entailer to bind the purſuer are indiſputable ; and both the general 


im- 


-C 9 } 


import of the ſettlement, and the particular expreſſions uſed, prove, that 
it was his intention to ſubject him to the ſame fetters with the remoter 
heirs. The ſeveral limitations to the purſuer and his brother, are decla- 
red to be © always with, and under the burden of the proviſions, condi- 
tions, &c. after expreſſed ;* and the mode of expreſſion, © Archibald 
Edmonſtone, or other heirs of tailzie,' ſo often repeated, demonſtrates, 
that the purſuer was conſidered in no other light than firſt heir of tailzie. 
The clauſe reſpecting the proviſion to the younger children, was parti- 
cularly urged in this vie x. | 2 
As to the deciſions quoted for the purſuer, it was obſerved, that the 
caſe of Leſlie of Findraſſie, 24th July 1752, turned on a deed nearly 
unintelligible, and a deed where the inſtitute was never coupled with the 
other heirs of entail; and that, in the caſe of Balfour of Randieſton, 1 4th 
February 1758, the queſtion was with onerous creditors, and not amon 
donees, between whom the will of the common donor is the only rule 
of deciſion. Then the caſe of Gordon of Pitlurg, July 1. 1761, was 
ated as an authority for the defenders.” | 
On the other fide, the purſuer argued, that the ſtatute authoriſing 

ſtrict entails, ſupports only reſtraints laid on the heirs of tailzie, not on 
perſons veſted with the whole fee: That the fiar poſſeſſes the full exer- 
ciſe of property ; and that no ſort of reſtriction of his powers will be re- 
ceived at common law, without the cleareſt intention of the donor ſi g- 
nified in the moſt preciſe terms, applying directly to the diſponee, with- 
out there being a poſſibility of doubt: That prohibitory, irritant, and 
reſolutive clauſes, owe their authority to poſitive ſtatute, and not to com- 
mon law. By not only limiting the rights of the proprietor, but ex- 
poſing him to an entire forfeiture of them; by excluding the juſt claims 
of onerous creditors; and, by checking the improvement of the country in 
throwing lands extra commercium, they are not only in the ſituation of 
ordinary reſtraints on the har, (requiring clear evidence of intention to 
con?itute them, and admitting only of ſtrict interpretation when con- 
ſtituted,) but they are held to be Arictiſſimi juris. The intention of the 
donor muſt not only be indubitablo, but the reſtrictions will be of no a- 
vail, unleſs that meaning is expreſſcd in the proper place, (not gathered 
trom particular expreſſions, nor from the general ſcope of the deed), and 
in legal technical language. That it was true, even in entails, the will 

of the donor was, in ſome caſes, to receive a liberal interpretation; but 
theſe were only where the matter directed was attributed to the abſolute 
diſpoſal of will by the common law. Thus, in a queſtion, which of 
two claimants ſhould take the ſucceſſion, a liberal interpretation of the 
will of the entailer would very properly dire& the determination. 

The deſtination to the purſuer in the entailer's marriage- contract, was 
mentioned as an argument, to ſhow, that there could not, in bona fide, 
have been any intention to fetter him; and the omiſſion of his name in 
the reſtraining clauſes, was urged to prove, that this muſt have actually 

been the cale. The deciſions of Hepburn of Keith and Sinclair of Car- 
lowrie were quoted, as aſcertaining the diſtinctions in conſtruing entails 
which the purſuer contended for; and thoſe of Leſlie and Balfour were 
urged as directly in point, ſince there could be no doubt of the inten- 
tion of the entailer, in both theſe caſes, to impoſe the reſtraints on the 


diſponee ; 


1 


diſponee; and yet that intention was diſregarded. As to the objection, 
that the caſe of Balfour was decided on a queſtion with creditors, it was 
objerved, that this circumſtance made no difference in point of law, 
ſince it was only in right of the diſponee that the creditors could 
claim ; and, in all caſes like the preſent, the favour due to creditors muſt 


operate againſt entails as much as if creditors were aCtually litigating. 
The interlocutor of the court was as follows: 


The Lords find, that, in reſpect it appears from ſeveral clauſes in _ 
* the entail executed by the purſuer's father, that the purſuer is 
* comprehended under the deſcription and deſignation of Heir of 
© Entail, he is thereby ſubjected to the limitations and reſtrictions 


* of the ſaid entail ; and therefore ſuſtain the defences, and aſſoilzie, 
© and decern. 


Reverſed on appeal. 


N. B. The accouht of this deciſion is taken only from the appeal caſes, 


Nor 


No rr of CASES Appealed. 


Page 221. Sir Thomas Burnet againſt Burnets, 


April 30. 1-66. 
RyERED and adjudged, That the appeal be diſmiſſed, and that 
the interlocutor complained of be affirmed. And it is farther 
ordered, that the appellant do pay to the reſpondent L. 80 coſts, in re- 
ſpect of the ſaid appeal. 


Page 207. Rannie, &c. againſt Pringle. 


January 29. 1767. 

RDERED and adjudged, That ſo much of the interlocutor of the 

25th February 1765, as ſuſtains the reaſons of reduction of the 
heritable bond for L. 1000 Sterling, granted by Mark Pringle deceaſed, 
to Mark Pringle his youngeſt ſon, as being granted on deathbed; as 
alſo, of the firſt codicile in queſtion ſubjoined to the laſt will of the 
ſaid deceaſed Mark Pringle, as being a deed of a teſtamentary nature, 
be, and the ſame is hereby reverſed. ä 


Page 267. Baird and others, creditors, of Primroſe, againſt Neil Earl 
of Roſeberry. 


i April 3. 1767. 
| RDERED and adjudged, That the appeal be diſmiſſed this houſe, 
and the interlocutors therein complained of be hereby affirmed. 


Page 260, Earl and Lady Fife againſt Sir John Sinclair. 


; . Asoril 6. 1767. 
RDERED and adjudged, That the appeal be diſmiſſed, and the in- 
terlocutors complained of be affirmed. Fe 


Page 98. Peters againſt Spiers. 


| | December 18. 1767. 
RDERED and adjudged, That the appeal be diſmiſſed this houſe, 
and the interlocutors therein complained of be hereby affirmed. 


Page 126. Douglas of Bridgeton againſt Reid of Logie. 


a ; February 23. 1 68. 
T appearing to this houſe, that the retour of the * . Tho- 


mas Stormonth to his father Alexander Stormonth, was in the cu- 


( 399) 
flody of the ſheriff-clerk, and clerk to the meeting of freeholders, in the 
morning of the day of the meeting; that it was then caſually loſt ; that 
an extract could not be got of the retour during the fitting of the meet- 
ing; and, that an extract of the retour was produced to the court of 
ſeſſion, and appeared to be truly recited in the conveyance to the appel- 


tant. Ordered and adjudged, That the interlocutors therein complained 
of be hereby reverſed. 


Page 66. Baillie againſt Tennant. 


March 26. 1 770. ; 

Sao and adjudged, That the interlocutors complained of be 
reverſed; and it is declared, that John Chatto is preferable, and 
intitled to be ſerved heir of proviſion to the deceaſed Mr William Wal- 
ker, under the ſettlement made by him of his eſtate of Stonypath in 
1752. And it is further ordered, That the objection to the ſervice of 
the ſaid John Chatto be repelled, and the mutual declarators be con- 
Joined, and the ſaid John Chatto aſſoilzied from the proceſs of declara- 
tor at the inſtance of the ſaid William Baillie; and that the court of 
ſeſſion do find, in terms of the declarator at the inſtance of Agnes Ten- 
nant, mother of the ſaid John Chatto, againſt the ſaid William Baillie. 
And it is further ordered, That the ſaid eourt of ſeſſion do give all ne- 
ceſlary and proper directions for carrying this judgment into execution. 


Page 189. Macdonalds againſt Butler. 


| April 4. 1770. 
RDERED and adjudged, That the appeal be diſmiſſed, and that the 
interlocutors therein complained. of be affirmed. 


Page 194 and 198. MKinnon againſt Sir James Macdonald. 


February 25. 1771. 
RDERED and adjudged, That the appeal be diſmiſſed, and that the 
interlocutors therein complained of be, and the ſame are hereby 
affirmed. | 


Page 384. Sinclair againſt Frazer. 


_ March 4. 1771. 
T is declared, that the judgment of the ſupreme court of Jamaicz 
ought to be received as evidence, prema facie, of the debt ; and that 
it lies upon the defendant to impeach the juſtice thereof, or to ſhow the 
ſame to have been irregularly obtained. It is therefore ordered and ad- 
judged, That the ſeveral interlocutors complained of be, and the ſame 
are hereby reverſed. 


Page 
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Page 336. Edmonſtone againſt Edmonſtone. 


April 1 5. 17791. 
RDERED and adjudged, That the interlocutors complained of be 
hereby reverſed. And it is hereby declared, That the appc lant 
being fiar, or diſponee, and not an heir of tailzie, ought not, by impli- 
cation from other parts of the deed of entail, to be conſtrued within the 
prohibitory, irritant, and reſolutive clauſes laid only upon the heirs of 
tailzie. | 


Page 185. Lord Halkerton againſt Scott. 


February 3. 1772. 
2 RED and adjudged, That the ſeveral interlocutors complained 


of in the original and croſs appeals be affirmed, with the follow- 

ing variations, viz. in the interlocutor of the 4th July 1769, complain- 

ed of by the croſs apppeal, after the words, * take the ſame out from 

© © the cruives,” to leave out the words, in fiſhing time ;* and, inſtead 

thereof, to inſert the words, in times of flood ;* and, after the words, 

< but that it is ſufficient,” to inſert the words, at ſuch times.” And it 

is further ordered, That the appellant 1n the original appeal do pay to 
the reſpondents in ſaid appeal L. 120 for their colts. 


Page 1 54. and 199. Steel (William Wilſon) againſt Earl of Home. 


- April 9. 1772, | 
RDERED and adjudged, That the original and croſs appeals be diſ- 


milled, and that the ſeveral interlocutors therein complained of be 
affirmed. 


Page 351. Campbell againſt Haſtie. 


. April 14. 1772. 
RDERED and adjudged, That the interlocutors complained of be 
. reverſed. ES 


Page 170. Cheap and others againſt Aiton and Co. 


; December 11. 1772, 
RDERED and adjudged, That the foreſaid interlocutors of the 4th 


Auguſt 1768, and ſo much of the ſubſequent interlocutors as ad- 
here to the ſame be, and the ſame are hereby reverſed ; and, that the 
whole other interlocutors, as well of the Lord Ordinary as of the whole 
Lords of ſeſſion, in ſo tar as reſpects the other points in this cauſe be, 
and the ſame are hereby affirmed; reſerving to the reſpondents, the ſaid 
Aiton and Co. their relief and all claims and demands competent to them 


from, or out of the eſtate of Charles Adair, in the ſaid petition of ap- 
peal mentioned. RE 


Page 


* 


( 392) 


Page 31 3. Livingſton againſt Warrock. 


April 29 1992. 


2 and adjudged, That the appeal be difrniſſed,* ad that the 
| interlocutor on complained of be affirmed. 


| Page 147. Coltart againſt Frazer. 


January 28. 1774. 
F ORorxzp and adjudged, That the appeal be diſmiſſed, and that the 
interlocutors therein complained of be affirmed. 


Page 134. Duke of Roxburgh againſt the Earls of Home and Tanker- 
vile. 


June 6. 1774. 
RDERED and adjudged, That the interlocutors complained of be 


" reverſed, and that the cauſe be remitted back to the court of ſeſ- 


ſion in Scotland, to give the proper directions for carrying this judge- 
ment into execution. 


IN D EX. 


PuRSUERs and DETENDERS Names mentioned in the foregoing 


PurSUERs. 


A 
Aiton and Co. 
Aliſon 
Alves 
Anderſon 
Arbuthnot 


B 
Baillie 
Baillie 
Baird 
Baird 
Barr, &c, 
Barrer 
Beverige 
Binning 
Blackwood 
Blacklock 
Boyd 
Britiſh Linen Co! 
Brown 
Bruce 
Bruce and Co. 


— 


Buccleugh (Duke of) 
Buccleugh (Duke of) 


Buchannan 
Buchannan 
Buchanan 
Buchaian 
Buchanan 
Bullman 
Burnet 
Burnet 
Batler 


C 


Derag. Page. | 
Cheap and others 170 
FairhoIm and Malcolm 51 
Alves 363 
Donaldſon 25 
Arbuthnot 71 

| 
Tennant 66 
Roſs and others 85 
Pagan 245 
Roſeberry (Earl of) 267 
Carr, &c. 248 
Crailing pariſh 296 
Bayne 31 
Binning 90 
Hamilton 118 
Herron, &c. 290 
Millar 150 
Clerk ſon 238 
Dunfermling heritors 318 
Stein 178 
Beat 238 
Vint 262 
Officers of ſtate 321 
Jamieſon and others I 
Buch«nnan | 27 
Clark 83 
Duncan 33 
Duncan 220 
Galloway (Earl of) 55 
Burnets 221 
Bannerman 253 
M Donalds 189 


Caithneſs (Counteſs of) Fife (Earl of &c.) 


Campbell (Col.) 
Campbell 
Campbell 
Campbell Hook 
Carmichael 
Chalmers 
Chalmers 
Chalmers 

Clark 

Colquhoun 
Col:art 

Corrie 

Cauts and Co. 
Crawſoord Newall 
. Culroſs Magiſtrates 


| D 
Dalrymple. 
Dalziel | 
Denham 


Mon: gomery 

Yates 

M- Neill 

Copland 

Peter 

Ol:phant 

Youn 

Willon 

Hope 

Argyle (Duke of) 
razer 

Thilp 

Callin 

Mitchell 

Dundonald (Earl of) 


Gordon 
Lockhart 
Denham 


Deciſions. 


Pusturzs. 


Dc war 

Dickſon 

Dobie 
Donaldſon 
Donaldſon 
Douglas 

Dou; laſs and others 
Drummond, &c. 
Duff 

Duff 

Dundaſs 


E. 
Edinburgh merchants 
Elgin heritors 
Elibank (Lord) 
Elliot 
Elliot, &c. 

Ewart 


Falls 
Fmlays“ 
Finnie 


Foggo, &c. 


G 
Garricchs 
Gavin 
Gibb 


; Gibb 


Gillenders 
Gilmour 


Glaſgow wrights 


Glaigow magiltrates 


101 | Glencairn (Earl of) 


7 
226 


240 


250 


Goodfellow 

Gordon (Sir Robert) 
Gordon 

Gordon 


38 ; Gordon (Sir John) 


58 Gray 
58 


Orant 


338 Greig 
337 | Grierſon 


93 


147 
204 


340 
22 


180 


H 
Haig, Daes, and Co. 
Haikerton (Lord) 
Haldane 
Hamilton 
Hamilton 
Hardie 
Haitie 
Henderſon 


| Herriot 
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Dzraznvtns. 


Frazer 

Miller and others 
Newland heritors . 
Richardſon 
Murray 

Paul 

Reid 

Elphingſton 


Hunter 


Aitchiſon and others 
Trotter | 


Scot, &c. 


Kennedy 
Kippen 
Livingſton 
Gibb 
Birwhiſtle 
Ar burthnot 
Croſs 
M*<Douall 


Kilmarnock magiſtrates 


Stirling hammermen 
Grant and others 
Murray 

Forſyth 

Forbes | 
Sutherland (Earl of) 
Sutherland | 
Greig 


Campbell and others 


Campbell 


_ Scot 


Haldanes 

Mary de Gares 
Carlile, &c. 
Black 
Campbell 


Murray 


Farquharſon, & c. 


Pens. 


H 
Hill 
Hogg and Co. 
Howies 
Hunter 


Johnfton 
Johnſton and others 


Inverneſs magiltrates 


Ireland 
Irving 


K 
Kennet (Lord) 
Kelſo 
Ker 
Kirkpatrick 


L 


Lauderdale (Earl of) 


Lauder 

Lawrie, &c. \ 
Lawſon and others 
Laycock 

Lefſie Grant 


M-Kechanie 
McKinnon 
McKenzie 
_—_— 
*Naughton 
M*<Pherſon 
M/ Leod 
Maitland Barclay 
Malcolm 
Mathieſon 
March (Earl of) 
Maxwell 
Miller, &c. 
Mitchell 
More and Irwin 
More 
Morton (Earl of) 
Mowat | 


Mudie 

Murdoch 

| N 

Neilſon, &c. 
P 

Park 

Peart 

Peter; 

Pewtreſs, &c. 

Pirie 


I N D E X. 
DzFixDERs. Page. PursSUERs. DszrFENDERS. Page. 
Pringles Veitch 343 
Hunter and others 231 | Pultney Gordon 124 
Holden 37 
Wylie 43 R 
Brown 270 Ralſton Pettigrew 141 
Rannie and others Pringle 207 
Smiths 81 Randal, &c. Innes, &c. 310 
Hamilton (Duke of) 142 Kankine Ramſay 97 
Duff and others 329 | Reid ſupplicant 41 
Govan 227 | Rollands Rolland 111 
Annandale (M. of) 106 | Roriſon Schaw 69 
Roſeberry (Earl of) Baird 30 
| Roxburgh (Duke of) Hume (Earl of) I34 
Erſkine (Lady Frances) 342 Ruſſel Paiſley, &c. 7 
Boyds: 307 | Ruſſel Ruſſel 177 
Campbell 259 | Rutherfoord Bells 173 
Ker 323 
Short 5 S 
Scot Grahame, &c. 356 
Scots Carfraes 365 
Inglis 16 | Scrymgeour, &c. Alexander and ſons 172 
Lauder 23 | Sheddan Sproml-Crawford 309 
Spalding 347 | Short Donald 19 
Thomſon 145 | Sinclair Hamilton 149 
Clark 113 | Sinclair _ and Counteſs of) 260 
Dundaſs 9 | Sinclair, &c. Sinclair 
Gordon 158 | Slowan Hawthorn 
Swan 331 Smith Hamilton M Gill 307 
Warrock 313 Spence Stevenſon 269 
Home 339 Spotſwood Copland ” 302 
Eglinton (Earl of ) 295 | Stanners Inglis 341 
Steill Home (Earl of) 199 
Stenhouſe Innes, &c. 18 
| Galloway (Earl of) 247 Stevenſon | Grant 109 
Braidwood 105 | Steven and others Craich and others 152 
M. Kinnon 198 | Stewart M*Farlane, &c. 35 
Campbell 282 | Stewart Robertſon 123 
Wallace 275 Stewart Fog 277 
M. Donald 194 Stewart Leck 378 
M- Kenzies 298 Syme Steil 50 
M*Lauchlan 303 | Sy. non M Donald 236 
Wilſon 14 | 
Arrol 281 T a | 
Nicolſon and others 138] Tait Sligow 76 
Lambert 348 Taylor Aberdeen trades 293 
Ramſay 96 Thom Lunn 350 
Mathieſon 271 | Thomſon Wright 110 
Leiſhmans 229 | Thorold and others Forreſt and Sinclair 286 
Maxwell 92 | Torphichen (Lord) Gillon 13 
Dickſon, &c. 367 
Adam 291 U f 
Steven 225 | Urquhart Elibank (Lord) 333 
Paxton 278 
 Sommerville | 212 W 
Edinburgh magiſtrates 25 | Walker Spence, &c. 223 
Ouchterlony 60 | Wallace, Gardine, & Co. Miller and others 256 
Cheſſie 56 Watſons Watſons 44 
Watſon Johnfton 
Watſon Orr 
Auſtins 272 | Wauchop Hope 
Weemyſs M Naughton 62 
| Weemyſs Weemyis, &c. 324 
Gib 354 | Wilkie Wallace 8 
Beg 175 | William George Monro 79 
Spiers 98 Wilſon Home (Earl of) 154 
Thorold 315 | Wright Rannie and others 146 
Murray 53] Wright and others Taylor 129 
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DEFENDERS and PURSUERS Names mentioned in the foregoing 


DeyFenDERSs. 
A 
Adam 
Aberdeen trades 


Aitchiſon and others 


- Alexander 
Alves 
Arbuthnot 
Arbuthnot 


Argyll (Duke of) 


Birwhiltle 
Black 

_.  _ 
Brodie 
Brown - 
Buchanan 
Burnets 


C 
Carfrae 
Carliſle 
Campbell 


* 


campbell and others 


Campbell 
Campbell 
Campbell 
Carr, &c. 


Cheap and others 


Cheſlie 
Chalmers 
Clark 
Clark 

Clerkſon 

Copland 

Copland 

Craich and others 

Crailing pariſh 

Croſſe 

Callin 


D 
Denham 8 
Dickion, &c. 
Donald _ 
Donaldſon 
Drummond 


Pur3uUERs. 


Mitchell 


Taylor 

Finlays 
Scrymgeour, &c. 
Alves 

Arbuthnot 
Gilmour 
Colquhoun 
Macpherſon 
Niel:on 

Irving and others 


Lord Elibank 
Earl of Roſeberry 
Burnet 
Beveridge 
Bruce and Co. 
Peat 
Rutherfoord 
Binnin 
Gillenders 
Hardie 

Kelſo 

M*Couli 

Duff 

Hunters 
Buchanan 
Buraet 


Scott 
Hamilton 


Haig, Daes, and Co. 


Grierſon 

Haſtie - 
Kendal and Co. 
M<Hargs 
Barr, &c. 
Aiton and Co. 
Murdoch 

Duff | 


Buchanan 


Laycock 

Britiſh Linen Co. 
Campbell Hook 
Spotſ wood 
Stevens and others 
Baxter 

Glaſgow wrights 
Couts and Co. 


Denham 


Miller, &c. 
Short 
Anderſon 
Dundas 


Deciſions. 

Page. | DzszxDERs. PursUE ns. Page. 
291 | Duff and others Inverneſs magiſtrates 329 
293 | Dunfermline heritors Brown 318 

95 | Duncan Buchanan 33 
172 |} Duncan Buchanan 220 
363 | Dundas Leflie Grant 9 

71 | Dundonald (Earl of) Culroſs magiſtrates 180 
242 

93 E 
281 | Edinburgh magiſtrates Edinburgh merchants 46 
272 | Edinburgh magiſtrates Mowat 25 
106 | Eglinton (Earl of) Lockhart 295 

Elibank (Lord) Urquhart 333 
115 Elphinſton Douglas and others 132 

39 | Erſkine (Lady Frances) Kennet 342 
253 

31 F 
238 | Fairholm and Malcolm Aliſon 51 
175 ; Farquharſon, &c. Herriot 267 
173 Fife (E. of & Counteſs) Caithneſs (Counteſs of) 101 

90 Fife (E. of & — Sinclair 260 
292 | Foggo Stewart 277 
305 | Forbes Sir John Gordon 372 
307 | Forreſt and Sinclair Thorold 286 
105 | Forſyth Gordon 183 
353 Frazer Coltart 147 
270 Frazer Dewar 88 

27 | 
221 G 

Galloway (Earl M*cAdam 247 

Galloway (Earl o Bullman MY 
365 | Gares (Mary de) Hamilton 21 
255 \ Gibb | Gibb 332 
317 | Gibb Park 354 
130 | Gillon Lord Torphichen 13 
351 | Gordon Dalrymple : 193 
259 | Gordon Leſlie Grant 158 
282 | Gordon Pultney 124 
245 | Gourlay Ewart 104 
170 | Govan Ireland 227 

56 | Graham, &c. Scott 356 
162 | Grant and others Sir Robert Gordon 3 

83 | Grant Stevenſon 109 
113 Grei Grei | 
246 8 8 304 
250 H 
302 | Haldanes Haldane 379 
152 | Hamilton Blackwood 118 
296 | Hamilton (Duke of) Johniion and others 142 
209 | Hamilton Sinclair 149 
346 | Hamilton M-Gill Smith 307 

Hawthorn Slowan 16 
Herron, &c. Blackwood 290 
210 Holden Hogg and Co. 37 
367 Home Loch 339 

1g | Home (Earl of) Duke of Roxburgh 134 
258 | Home (Earl of) Steil 199 
335 Home (Earl of) Wilſon 


| Dr FENDERS. 


Hope 

Hope 

Hunter 

Hunter and others 


3 
Jamieſon 
Inglis 
Inglis 
Johnſton 
Innes, &c. 
Innes, &c. 


K 
Kennedy 
Kerr 


Kilmarnock magiſtrates 
Kippen and Co. and 


others 


L 


Lambert and others 


Lauder 
Leiſhman 
Leith 
Livingſton 
Lockhart 
Lunn 


M 
M<Donalds 
M Donald 
M · Donald 
Malcolms 
M*Douall 
M<k enzies 
M*Farlane 
M-Laughlai 
M<*Kinnon 
M*Naughton 
M- Neill 
Mathieſon 
Maxwell 
Miller, &c. | 
Miller and others 
Miller and others 
Mitchell and others 
Monro 
Montgomery, &c. 
Murray ' 
Murray 
Murray 
Murray, &c. 


N 


Newland heritors 
Nicolſon and others 


O 
Officers of ſtate 
Oliphant 
Orr and others 
Ouchterlony 


P 
Pagan and others 


Paiſley, &c. 
Paul and others 


[ N D E X. 
PursSVERs. Pace. DevErDERs. 
Clark and others 337 Paxton 
Wauchop 121 | Peter 
Drummond 278 | Pett 
Hill 231 | Philp 
Porterfield 
Pringle 
Buchannan 1 
Ear] of Lauderdale 16 R 
Stanners 34! | Ramſay 
Watſon 268 | Ramſay 
Randal, &c. 310 | Rannie and others 
Stenhouſe 18] Reid 
Reid, ſupplicant 
Robertſon 
Garriochs 176 | Richardſon 
Kerr 323 Rolland | 
Earl of Glencaicn 167 | Roſeberry (Earl of) 
Roſs and others 
Gavin 327 | Ruſſell 
| S 
Mait. Barclay & others 348 | Scot 
138 8 23 | Scot, &c. 
arl of March 22y | Scot 
Stewart 378 | Short 
Gibb 78 | Schaw 
Dalziell 31 | Sinclair 
Thom 350 | Shgow 
Smiths 
Sommerville 
Butler 189 | Spalding 
M; Kinnon 194 | Spiers 
Symon 236 | Spence, &c. 
Elliot, &c. 333 | Sproul-Crawford 
Glaſgow magiſtrates 9328 | Stein and others 
M*Kenzie 298 | Steven 
Stewart 35 Steil 
M*Laughlan 303 | Stevenſon and others 
M<Donald 198 5 
Weeymſs 62 | Sutherland (Earl of) 
Campbell - 246 — 9 
Mathieſon 271 | Swan 
Maxwell 92 
Boyd 150 T 
Wallace Gardine & Co. 256 | Taylor 
Dewar 63 | Tennant 
Crawford-Newall 22 | Thomſon 
William George & Co. 79 | Thorold and others 
Campbell 7 | Troop 
Donaldſon 54 | Trotter 
Gordon 216 | 
Henderſon 237 V 
Pirie 53 | Vint and others 
Veitch 
Dickſon 128 W 
M Leod 138 | Wallace 
Wallace 
I Warrock 
Duke of Buccleug 321 Watſon 
Chalmers 58 | Weeymſs 
Watſon 340 | Wilſon 
Mudie Go | Wilſon 
Wright 
Wylie 
Baird 245 Y 
Ruſſel 87 } Yates 
Donaldſon 280 | Young and others 


Pussukas. 


More 


Carmichael 


Ralſton 

Corrie 

Falls 

Rannie and others 


Malcolm 
Rankine 
Wright 
Douglaſs 


Stewart 

Dobie 

Rollands 

Baird and others 
Baillie 

Ruſſell 


— 


—— 
Roriſon 
Sinclair, &c. 
Tait 

Johnſton 

Earl of Morton 
Laurie, &c. 
Peters 

Walker 
Sheddan 
Bruce 

More and Irwin 
Syme 

Spence 
Goodfellow 
Gray 

Grant 

Leitch 


Wright and others 
Baillie ; 
Lawſon and others 
Pewtreſs, &c. 
Elgin heritors 
Finnies 


Duke of Buccleugh 


Priugles 


M*Kechnie 
Wilkie 
Livingſton 
Watſons 
Weeymſs 
Chalmers 

M· Naughton 
Thomſon 
Howies, &c. 


Campbell 
Chalmers 


1 & others 


PRINCIPAL MATTERS contained in the foregoing DECTSsLORs. 


N. B. The Deciſions are quoted by the page and date, and not by the number, as in the 
former volumes. The method of numbering the Supplement required this varia- 


tion. ä 


A 
Acr of Gzacz. Vide Priſoner. Page 129. 
Acrio QUANT1 MINOR1IS. The purchaſer of 
a Houſe at a judicilll ſale, is not intitled to 
retain from the price the premium due to 
the Edinburgh Infurance Company, tho 
the ſubject had been conditioned to be un- 
burdened of all the deeds of the former 
proprietor, and the fat of inſurance was 
"Wat of 6 
mie, 16. 1765. 
3 is excluded by a ſpecial ſti- 
ation in the articles of ſale. Page 333- 
— contra Lord Elibank. February 8. 
I 
Thẽ Grant of a mill has no right to this ac- 
tion, though the proprietor turns gout 
part of the aſtrĩicted lands into graſs. Page 
16. Shwan contra Hawthorn. February 20. 
1765. and page 338. Chalmers contra Wilſon. 
February 16. 1769. ; 
Apjuvication againſt one infeft on a pro- 
curatory formerly executed, cannot com- 
pete with another proceeding on charges 
againſt him to enter heir. Page 56. Mur- 
doch contra Cheſlie. January 29. 1766. 
If led for behoof both of heir and executor, 
the penalties are divided according to their 
reſpective intereſts, Page 154. Milſon contra 
Earl of Home. January 25. 1767. Affirmed 
on appeal. Bn 
Suſtained as a ſecurity, though a ſmall ſum 
paid after the date of the ſummons had not 
been allowed for. Page 173. Rutherford con- 
tra Bells, &c. March 7. 1769. 


How long the vouchers of debt are exigible. How far a wife's bygone aliment competes 


Vide Grounds and warrants. Page 58. 


1. Buchannan contra Ja- 


till the term of payment of her jointure, 
to mournings, and to a ſum of money in 
lieu of a jointure-houſe, though ſhe had 
received a ſ te aliment in her huſband's 
lifetime which reached to that term, and 
though a jointure-houſe on the eſtate was 
offered her. Page 101. The Counteſs of Caith- 

neſs contra Earl Fife. F. 3. 1767. | 

Arrears of a penſion to a wife not publicly 
acknowledged, how far good againſt credi- 
tors. Vide pt. Page 272. 

ALTERNATIVE option of two terms in a leaſe. 
Vide Tack. Page 241. 

Axxvuarzzur. How far due by executors. 
Page 244: Watfon; contra Watſons. December 
12. 1765. | 

Not due on money retained becauſe of arreſt- 
ment. Page 75. Elliot, &c. contra Malcolm. 


January 21. 1767. | 


ArrESTMENT: Vide 
10g. 


* | 

Banxruer. A diſpoſition to truſtees for be · 
hoof of creditors does not hinder creditors 
not acceding from uſing diligence againſt 
the effects. Page 98. Peters contra Blackburn. 
January 27. 1767. Affirmed on appeal. 

Truſtees of a perſon inſolvent, but not bank- 
rupt, within the act 1696, are preferable to 
arreſters. Page 340. Watſon contra Orr. Fe. 
bruary 24. 17 

A ſimple arreſt by a meſſenger is not impri- 
ſonment, in terms of the act 1696. Page 
306. Elliet contra Scott. March 3. 1768. 


with creditors. Page 272. Neilſon contra 


ALimzExT. A father of a baſtard child is li- Auſtint. November 21. 1768. 


ble in aliment till the child's age of 14. 


Page 19. Short contra Donald. February 21. 


1765. 


The widow of an heir to an entailed eſtate is 


not intitled to aliment from her father-in- 
law in poſſeflion. Page 23. Lauder contra 
Lauder. June 14. 1765. 
Ihe widow of an Earl is intitled to aliment 
5 
| 


 BasTarD. The mother preferred to the cu- 


ſtody of a baſtard daughter, though paſt 
ſeven years of age. Page 19. Short contra 
Donald. February 21. 1765. 
BILL of ExcHanGe ſubſcribed by two nota- 
ries without witneſſes is null, though proof 
was offered, that the deceaſed debtor had 
acknowledged authoriſing the notaries and 


G the 


* 


| 


the juſtneſs of the debt. Page 33. Buchanan 
contri Dnucan. June 27. 1765. Again col- 
lected, page 220. 

An acting partner, by accepting a bill for 
borrowed money under the firm of the 
company, binds the other partners. Page 
63. Dewar contra Miliar, Sc. June 14 
1766. 


Recourſe refuſed on a bill payable three days 


after ſight for improper negotiation. Page 


374. Falls contra Porterfield. June 17. 1766. 


Proteſt for not acceptance is equal to an inti- 
mated aſſignation, and an order acknow- 
ledged is as caſh paid. Page 327. Gavin 
contra Aippen. November 17. 1768. - 

Action was denied on a bill which had lain 
over 25 years, reference to the acceptor's 
oath heing reſerved. Page 62. Weemy/e con- 
tra M. Naugbtan. June 13. 1766. 

Reverſe found, the acceptor being dead, and 


the bill having lain over 31 years. Page 92. 


" Maxwell contra Maxell. January 21. 1767. 

Action again denied the tame day where the 
bill had lain over 39 years. Page 93. Col- 
quboun contra Duke of Argyle. 

Again, a&ion denied on a proteſted bill which 
Ka lain over 20 years. Page 323. Carr 

contra Carr. Auguſt 5. 17166. 

Boxa Fipes cannot be pleaded againſt the 

having incurred ſtatutory penalties. Page 

372. Sie Jebn Gordon contra Forbes. February 

12. 1766. 

Knowledge by an indorſee that the value was 

to go to an unlawful uſe, excludes recourſe 

againſt the indorſer, who acted from com- 

-pulfion. Page 28 1. M*Pherfon contra Arret. 
anuary 22. 1967. 

Bona fides of the leſſee is not interrupted by 
decree reducing the right of the leſſor, ſo 

as to render him accountable for rents re- 

- ceived from ſubtenants, reduction of the 
leaſe itfelf being neceſſary. Page 9. Lellie- 
Grant contra Dundas. February 9. 1765. 

The date of the decree cf the court of ſef- 
ſion, not that of the affirmance by the 
peers, is the period of interruption, Bid. 

In a like caſe, the Rr enſuing the 

judgment adhering to the Ordinary's in- 
—_—_ was 62. the period for tranſ- 
ferring the rents of the adjudged lands. 
Page 347. Lawrie contra Spalding. June 21. 
176 

4.— H#-ROYAL, Corporations without a, ſeal 
of cauſe, are eſtabliſhed by preſcription. 
Page 209. Wrights of Glaſgow contra Crofs. 
March 8. 1765. 

A freeman may be employed to make coffins 
for behoof of an unfreeman acting as an 
undertaker. bid. 5 

A watchmaker, a burgeſs of Stirling, is inti- 
tled to exerciſe his trade there, without en- 
tering with the hammermen, although he 
had been admitted burgeſs ua hammer- 
man, and evidence was offered, that every 
watchmaker ſince 1698 had entered with 
that trade. Page 74. Coodfellow contra 
Hammermen of Stirling. July 4. 1766. 

A borough is liable to make good damages 


D 


E X. L 

done by a mob to a honſe, but not thoſe 
done to its furniture. Page 25. Mowat con- 
tra Town of Edinburgh. June 19. 1765. Vide 
Community. - 


C 

CaurioxxR. Vide Preſcription. Page 37. 

Caurio jupicto $I8Tiet JUDICATUM $OLv1. 
When both not exigible. Page 238. Linen 
Company contra Clarkſon. December 3. 1765. 

Ces510 BonoRvuam. Vide Priſoner. Page 130. 

CLauste. A duty impoſed upon what is fold 
in the market-place cannot be eluded by 
ſelling elſewhere. Page 145. Lawſon, oc. 
contra Thomſon. Auguſt 5. 1768. | 

« Elceſt, or only daughter,” interpreted di/- 
Jundive. Page 271. Mathiefon contra Mathie- 
fon. November 20. 1766. 

« Juſt and lawful debts,” include bonds of 
proviſion. Page 350. Thom contra Lunn. 
June 28. 1769. 

Vide Preſumption. Page 66.—Vide Succeſſion. 
Page 2 1. and 260.— Vid Superior and vaſ- 
lal.—Vide Thirlage. | 

CoLLitgrs are 1 at any 
coal poſſeſſed by their maſter, though only 
a tackſman. Page 337. Clarke contra Hope. 
February 11. 1769. ; 

CoLlLusion ſhown from circumſtances, ren- 

ders a decreet null by exception. Page 183. 
Sir fobn Gordon contra Forfth. Fune 22. 
1769. 0 

ConuissioxzRSs OF SUPPLY. Any private 
commiſſioner may call a meeting when 
there is no conveener. Page 124. Pultney 
and others contra Sir John Gordon, &c. De- 
cember 24. 1767. | | 

CommonTY. A diviſion may proceed ſo as to 

affect ſervitudes, when there is but one, or 

one and a nominal proprietor. Page 348. 

Barclay Maitland contra Lambert. 28. 

1769. 

Vide Preſumption. Page 142. 

CourzTENT. Action of maills and duties is 

not competent to compete with a perſon 
producing a ſeiſine, and having the benefit 
of a poſſeſſory judgment. Page 247. M. A. 
ne ens Earl of Galloway, January 17. 
176 

ComMPETENT AND OMITTED. Triennial pre- 
{ſcription of merchants accompts cannot be 
pleaded after iſſue joined on the furniſhing. 
Page 226. Campbell contra Yates. November 
13. 1705. | 

CommuniTY. A clerk to an incorporation 
appointed for life is intitled to object to an 
aſſiſtant being joined with him, though be 
thereby ſuffers no diminution of ſalary. 
Page 293. Tayler contra Trades of Aberdeen. 
Fuly 17. 1767. 

Magiltrates may alienate the common good 
for the advantage of the borough. Page 
328. Magiſtrates of Glaſgow contra MeDowal. 
November 18. 1768. 

Vide Mortification. Page 46. | 

Confirmation. Vide Service and confirmation. 
Page 343- | 

Conſolidation. Vide Ditto. 


1 


= 


N 


D 

Dear n-te. An heritable bond executed on 
death-bed, in conſequence of reterved fa- 
culties, reduced. Page 207. Rennie, &c. 
contra Pringle. February 28. 1765. Reverſed 
on appeal. 

DitiGwxce-. Fire, occaſioned by the negli- 
gence of the tenant, ſubjects him in da- 
mages to the proprietor. Page 305. Hardie 
contra Black. March 3. 1758. / 

A tutor found not liable for placing his pu- 
pil's money in a banker's hands, who, al- 
though in good credit at the time, failed 
ſoon after. Page 332. Gibb coutra Gibb. Fe- 
bruary 5. 1769. | ; | 

DoxaTion. If effectual without acceptance 
expreſs or tacit. Vide Implied condition. 
Page 363. 

If a gift to the huſband on account of an e- 
quitable, but not a legal intereſt in the wife, 
is a denatio inter virum et u'orem. Vide Huſ- 
band and wite. Page 357- 


E 
Excanzion. Vide Runrigg. Page 83. 
ExecvTor. A factor for an executor having 
lodged money with a banker in his own 
name, the money was found to belong to 
the executor. Page 51. Aliſon contra Fair- 
holmes, &c. Nevember 1765. 


F | 

Factor. A political agent is not intitled to 
recompenſe for trouble without a ſpecial a- 
* Page 55. Bulman contra Earl 
 Gealleway. January 16. 1766. 
Factor muſt account to the perſon in whoſe 


name his commiſſion is given, though ac- 


tually employed by another. Page 58. 
Chalmers contra Young, &c. March 7. 1766. 
Factor for an executor. Vide Executor. Page 


51. 
Fac ul rv. Vide Deach - bed. Page 207. 


Friar. Lands being taken to a father in life- 


rent, then to a ſon in liferent, and to the 
heirs-male of the ſon in fee; whom failing, 
to the heirs-male of the father; the fee is 
in the father during his life,” and after- 
wards in the ſon. Page 246. Campbell con- 
tra M. Viel. January 14. 1766. 

Subjects proceeding from the wife being diſ- 
poned by her to herſelf and huſband in con- 
junct fee and liferent, and to the heirs of 


the marriage in fee, the fee is in the huſ- 


band. Page 268. Watſon contra Fohnſor. 
July 18. 1766. 


If an eſtate deſtined by marriage · contract 


may be fettered by an entail. Vide Homolo- 

cation. Page 298. and vide Entail. Page 386. 

Fonzicxn. If the act gilt of Elizabeth ope- 
rates in Scotland. Vide Uſury. Page 27 5 

A judgment of a court martial abroad find- 
ing a Scotſman guilty of murder, is evi- 
dence for awarding an aſſyihment ia Scot- 
land. Page 282. M<Hargs contra Campbell. 

February 24. 1767. 


Execution ordered for coſts awarded by a fo- 


reign decree in terms of a foreign ſtatute. 
Page 113. Laycock contra Clarke, Fuly 22. 


1767. 


D 


E R. 


A foreign decree bearing to have been in ſors 
contenticſo, has neither the ffect of a res ju 
dicata in Scotland, nor docs it intitle the 
claimant under it to throw the onus Yrohandi 
on his adverſary. Page 384. Sinclair contra 
Frazer. July 14. 1768. Reverſed as to the 
onus probandi on appeal. 1 8 

Arreſters are preferable to afligns under an 
Engliſh commiſſion of bankruptcy. Page 
286. Thomſon and Tabor contra Forr-ft, &c. 
March 5. 1765. 

The ſame, though the arreſtments were poſte- 
rior to the begiuning of the competition. 
Page 315. Ju 14. 1768. 


N B. This laſt determination was diſappro- 


ved of by the court, and the ſpirit of it 
departed from in a caſe from Bremen, ſum- 
mer ſeſſion 1776. 

Parole evidence of a promiſe of payment is 
competent to take off the effect of the Eng- 
liſh ſtatute of limitations. Page 104. Ewart 
contra Gourlay. February 14. 1767. 

Scots triennial preſcription operates on debts 
contracted in England, and ſued for in 
Scotland. Vide Preſcription. Page 310. 

Lis pendens in a foreign court, does not afford 
an exception againſt an action here. Pa 
-.4 Couts and Co. contra Callin, March 8. 
17 

FoxTuceming, A decreet of forthcomin 
was reduced, becauſe the circumduRion of 
the term againſt the arreſtee proceeded on 
an act and commiſſion, in which the blanks 
were not filled up, and was obtained when 
the proceſs was aſleep. Page 85. Bailliecon- 
tra Roſs, c. November 28. 1966. 

Foxum comPtTEns. Vide Juriſdiction. 

FazzZnhor ben. Two retours prior to 1681, 
each of the half of a piece of land, and 
each for twenty ſhilling old extent, confer 
a freehold qualification. Page 96. Sir Mi. 
chael Malcolm contra Ramſay. January 23. 
1767. , ; | 

Every voucher of a claimant's title-deeds muſt - 
be produced to. the court of freeholders; 
nor is it enough that they are all lodged 
with the ſheriff-clerk. Page 126. las 
2 Reid. January 2.1768. Reverſed upon 
appeal. . 

Freeholders cannot alter the order of the roll. 
Page 97. Rankine contra Ramſay. January 
23- 1767. | as 

A declarator, and not a complaint, the re- 
medy for ſuch alteration. Hbid. 

The court of ſeſſion cannot receive new evi- 
dence from a complainer againſt a judge- 
ment of che freeholders. Page 123. Stews 
art contra Robertſon. December 19. 1765. 


| — 5 
Gaming. A bill for L. 8, whereof part 
won at drafts, found null upon the act gth 
Anne, action having been reſerved as to the 
reſt of it, when otherwiſe inſtruded Page 
"= MecCoull contra Braidwood: March 5. 
3 | 
GLzBe. Vide Juriſdiction. Page 162. 
GRrUUNDS AND WARRANTS. A decreet of ad- 
judication is no more than a legal convey- 
ance, 


1 


anee, and therefore muſt be ſupported by 
production of the grounds of debt, though 
poſſeſſion has followed on it for upwards of 
40 years. Page 58. Chalmers contra Oliphant. 
March 5. 1766 

Warrant of an infeftment of annualrent. Vide 
Seiſine. Page 291. 


H 

Hein and Extcvtor. The executor found 
Tiable to pay the widow's aliment till her 
jointure fell due, and her mournings; the 
heir to pay her a ſum of money in lieu of 
a jointure-houſe. Page 101. Counteſs of 
Caithneſi contra Earl Fiſe. February 3. 1767. 

Penalties in an adjudication led for behoof 

' both of heir and executor, are divided in 

ion to their intereſts. Vie Adjudi- 
cation. Page 154. 

Relief between heir and executor depending 
on the terms of a ſettlement. Page 210. 
Denham contra Denham. March 8. 1765. 

Hzt1ns-yORTIONERS. The eldeſt ſiſter is intitled 
to the principal meſſuage as a praecipuum, 
without owing recompenſe to the younger 
ſiſters. Page 227. Ireland contra Govan. No- 
vember 14. 1765. | 

HTA and Moveasle. A perſonal 

bond before 1641, is not rendered movea- 
ble by bond of corroboration, or by aſſig- 
nation after that period. Page 199. Steel 
contra Earl of Home. February 22. 1765. At- 

 __ firmed on appeal. 

Heritable and moveable, guod ad fiſcum et re- 
litam. Vide Huſband and wife. | 

HomorocaTion. When challenge of an en- 
tail for limiting a fee deſtined to the purſu- 

erma of marriage, is excluded 
by homologation. Page 298. Sir Alexander 

* M* Kenzie contra Hector M* Kenzie, December 
4. 1767. | 

Subſequent marriage homologates a marriage- 
contract not ſubſcribed by the wife. Vide 
Mutual contract. Page 324. | 

HusBanD and Wirz. Bond cupus dies tantum 
ceſſt falls under the jur mariti. Page 204. 
Currie contra Philp. February 27. 1765. 

The creditor, in a hond bearing intereſt from 
the date, having died before the term of 
payment, the bond is ſubject to the jus re- 
lidtae, though the narrative bore, that it was 
deſtined to a particular perſon. Page 35. 

Stewart contra M*Farlane. Fuly 9. 1765. 

A proviſion to a daughter, payable year and 
day after marriage, being acyjudged tor 
within the year, is heritable as to the huſ- 
band, though not bearing intereſt till the 
term of payment. Page 258. Anderſon con- 
tre Donaldſon. June 14. 1766. | 

What deeds are extinguiſhed by diſſolution of 
the martiage within year and day. Page 


270. Hunters contra Brown. Fuly 24. 1766. 


Wife and widow's aliment. Fide Aliment. 
Page 101. and 272. 

A wife not openly acknowledged, is not inti- 
tled to mournings in competition. with credi- 
tors. Vide Bankrupt. Page 272. 

A wife, by marrying, validates a marriage- 
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contract ſigned by her father and huſband 
only. Vide Mutual contract. Page 324. 

In order to fave the jus mariti upon the diſſo- 
lution of a marriage within year and day, 
it is not ſufficient that a child be born alive, 
unleſs it alſo be heard cry. Page 40. Debie 
contra Richardſon. Ju 17. 1765. 


Donation by a wife's relations to the huſband, 


on account of their ſenſe that their com- 
mon father deſigned. it, is not revokable 
by the wife. Page 357. Foggo contra Mar- 
fon. December 1. 1769. 

Hvrorugzc. Although cattle are carried off a 
farm while ſubje& to the hypothec, they 
cannot be vindicated by the landlord, unleſs 
he infiſts againſt the intromĩtters within the 
three months to which it is limited. Page 
69.. Roriſen contra Shaw. June 19. 1766. 

If a jus hypothecae remains on moveables to the 
cedent, who aſſigus them under an irri- 
tancy. Vide Irritaucy. Page 115. 


I 

ImyLitD conDiTION. A bond of proviſion to 
à child, his heirs, executors, and aſſigns, pay- 
able at the death of the ter, is eva - 
_—_ 5 of the child without 
irs of his body. Page 177. Rufel contra 
Ruſſel. March 10. — 4 « | 
A | company bond, bearing that it is a bur- 
en on a certain univerſal diſponee, falls 
by revocation of the univerſal diſpoſition. 
Page 295. Lockhart contra Earl of Eglington. 

Fuly 31. 1767. 

A legacy to a wife, with a deſtination on her 
death to her daughters, falls by her prede-- 
ceaſing the teſtator. Page 365. Scots contra 

Carfrae. December 13. 1769. a 

If a donee dies before he hears of a dona- 
tion, it is in the power of the donor to take 
it from the heirs of the donee who got poſ- 
ſeſſion of it. Page 363. Alves contra Alves. 
December 13. 17 

In#iB1TION oF Leimps. Vid Preſcription. 
Page 16. 

InsTi20R, Conſtituents are liable for the 
debts of their inflitor ; but a decree againſt 
bim does not prevent the running of the 
preſcription. Page 238. Bruce contra Beat. 
December 10. 1765. 

IxrtTancy. A perſon bearing a name and 
arms required by the entail ot his eſtate, on 
ſucceeding to another entailed eſtate, ha- 
ving taken the name belonging to it, but 
not the arms, he was allowed to purge this 
Irritancy, after declarator brought by a 
ſubltitute, though, by purging, he incur- 
red an irritancy in the other entail. Page 
79. Roſs contra Monro, November 18. 1766. 

A truſt-viſpoſition by the heir in poſſeſſion, in 
order to attempt reduction of an entail, is 
no irritancy. Page 303. M*Lauchlan contra 
M Lauchlan. January 27. 1768. 


An irritancy declared in a decree to be the 


conſequence of not fulfilling a particular 
order of redemption ſpecified, is avoided 


by equivalents. Page 331. Leitch contra 


A 


Swan. February 3. 1769. 
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A conventional irritancy of an aſſignation to 


a leaſe, and to certain moveables, ſtipula- 


ting an iſo facto voidance, renders it only 
voidable by declarator. Page 115. Lord E- 
libank contra Baillic and others. July 1767. 

And this irritancy gives no right to the ce- 
dents to ſue third perſons for reparation of 
damages done to the ſubjects aſſigned; but 
a declarator obtained in the interim will 
have retroſpe& ſo as to validate their title. 
Ibid. 

Jupiciatr Sark. When the diviſion of the 
price in a judicial fale ought to take place. 
Page 118. Blackwood contra Hamilton, &c. 
Fuly 31. 1767. N 

A latent roup previous to the bringing of a 
ranking and ſale, will not ſupport a poſte- 
rior diſpoſition in implement, ſo as to 
ſtrike the lands out of the ſale. Page 175. 
Peat contra m3 March 7. 176g. 

Jux1sDicTiONn. Court of ſeſſion cannot pre- 
ſcribe regulations to prevent, nor fix penal- 
ties to puniſh the occafioning of damages 
by muirburn to adjoining proprietors. Page 
3. Sir Robert Gordon contra Grant. January 
19. 1765. 


Whether the court of ſeſſion has power to 


eſtabliſh rules for the government of the 
adminiſtrators of an hoſpital. Page 46. 
Merchant company and trades of Edinburgh con- 
tra Governors of Herriot's boſpital. Auguſt g. 
1768. | 

Juriſdiftion over filings in the Tweed: Vide 
Property. Page 134- : 

Juriſdiction of the court of ſ:flion extends to 
libels prima inſtantia. Page 8. Wilkie contra 
Wallace and Co. February 9. 1765. 

Juriſdiction of the court of exchequer, not 
competent to ſtop by injunction, nor re- 
move thither by its authority an action 
brought before the court of ſeſſion againit 
an officer of the revenue for a treſspaſs 
committed in that character. Page 41. Reid 
ſupplicant. July 19. 1765. 

Juriſdiction of the Admiral, is not privative 
upon a claim of damages on account of 

an unlawful ſeizure made at ſea. Page 7. 
Campbell contra Mentgomerie. February 8. 1705. 

Inferior admirals have no juriſdiction in mer- 
cantile cauſes. Page 317. Daes contra Camp- 
bell. July 16. 1768. 

Juriſdiction of the Lyon Court in the depri. 
vation of meſſengers. Page 2 50. Lyon King 
at Arms contra Copland, January 21. 1766. 

Sentences of Courts Martial, ordering reten- 
tion of ſubſiſtence- money, if not null, are 
at leaſt ſubje& to review. Page 274. Crant 
contra Sutherland. November 26. 1766. 

Juriſdiction of juſtices of Peace extends to 

decerning for graſs-maill. Page 150. % 
contra Millars. January 24. 1769. 

Juriſdiction of Preſbyteries, does not extend 
to modifying ſchoolmaſters ſalaries. Page 
318. Brown contra The Heritors of Dunfernt- 
line. Fuly 22. 1768. 

Nor can preſbyteries deſign moſs for the uſe 
of a miniſter. Page 162. Duff contra Chal- 
mers. February 28. 1769. | 
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Jus mariti and jus relictae. Vide Huſband and 
wife. 

Jus TErT11. A perſon not intitled to ſerve, 
c<nnot ſtop a ſervice, on the ground that 
there is a nearer intitled to ſerve. Page 253. 
Burnet contra Bennerman. February 18. 1766. 

Neither party can plead on 4 defect in the 
right of the common author, Page 313. Li- 
vingſton contra Warroch. July 14. 1768. Aﬀ- 
firmed on appeal. | 

Tenants on the annexed eſtates are not ihti- 
tled to plead in right of the commiſſioners 
on them againſt a removing by authority 
of the exchequer Page 189. Buttler contra 
Me: Donalds. Auguſt 7. 1709. Affirmed on 
appeal. | | 

JusTices oF react. A defence againſt da- 
mages ſuſtained, though ſeveral offences 
were included in one information to the 
juſtices, and the proof of the delinquency 
was not taken down in writing. Page 149. 
Sinclair contra Hamilton. January 17. 1769. 

K 


Kiax. A patron who has a dominium utiles 
within the pariſh, however trifling, is inti- 
tled to the choice of his ſeat, though the 
heritors paid for the building of the church 
according to their valuations. Page 13. Lord 
Torvhichen contra Gillon, F-bruary 13. 1765. 

A ſeat in church is carried by diſpoſition of 
lands as part and pertinent. Page 353. 
Duff contra Brodie. June 29. 1769. 

Kiakx BeaDLEs intitled to their cuſtomary 
dues at marriages and baptiſms, even from 
diſſencors. Page 31. Beveridge contra Bean, 
&c. June 26. 1765. 

Kigx PaTrimoONY. Superiority of a lordſhip 
of erection if in the crown. Page ' 302. 


Spotiſwwood contra Copland. December 19. 


1767. | | 

Kirk ſeſſions have no power to ſubje the pa- 
riſhioners in payment of a ſum to the poor 
on proclamation of banns for marriage. 
Vid: Kirk beadles. | 

Vide Manſe. Page 13, i 


LsGAL DitiGtnce, Poinding may proceed 
on ripe corns. Page 213. Earl of Morton 
contra Sommervil. Fune 20. 1765. 

Poinding, though begun during the life, can- 
not be compleated after the death of the 

_ debtor. [bid. 

Poinding by an indorſer in name of an in- 
dorſee, knowing him to be dead, is null, 
and not even capable to afford retention. 
Page 277. Stewart contra Foggo. December 2. 
1766. | 

Poinding cannot proceed in the name of an 
aſſign on horning raiſed by the cedent. Page 
352. Foggo, c. contra Scott, &c, December 
7.1769. 


Poinding is inept where the goods had been 


arreſted, and a warrant to roup awarded 
in the forthcoming. Page 109. Stephenſon 
contra Grant. June 27. 1767. 
Letters of open doors are not. neceſſary 
where a poinding can be executed by open- 
ing an entry without violence. Page 152. 


Stephen 
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Stephen, &c. contra Craich, &c. January 25. 
176g. 9 — 55 

A ſequeſtration and arreſtment on a proceſs 

for rents after an inchoated dilig-nce is in- 

t, except as to the hypothec Page 212. 
Farl of Morton contra Sommervil. June 20. 
1765. 

Lane. Import of a proviſion in full of 
legitim, the grantee continuing a bairn in 
the houſe. Page 269. Spence contra Stephen- 
fon. Fuiy 1 85 1766. 

Diſcharge of the legitim makes it acereſce to 
the heir, but does not affect the ſucceſſion of 
the dead's part. Page 319. Sinclair contra 

Sinclair. Fah 29. 1768. 

LEeT1tk of Crxtvit. Intimation of advan- 
ces is not neceſſary to give recourſe on the 
grafiter of a letter of credit. Page 255. 
Hamilton contra Carlyle, c. June 13. 1766. 

Lis ALB pendeni. Vide Forei n Page 346 

Liric tous alienation judicii mutandi cauſa fac- 

| Fa, not always reprobated. Vide Commoaty. 

Page 348. 

Locus rOENitTENT1&. A bargain is not com- 
pleated by offers in writing, till there is an 
explicit acceptance. Page 256. Wallace, c. 
contra Millar, &c. Fune 13. 1766. 

Letts prenitentiae in a ſale of lands, is not bar- 
red by an itiformal writing. Vide Sale. Page 

* 


years, is a defence againſt an action of da- 
mages for breach of promiſe of marriage. 


Page 116. Thimſen contra Wright. No date. 


M 

Manvare. Vile Factor, page 58. Proof, page 
60. and Society, page 170. 

The miniſter of a royal borongh, 
with a landward parifh, has ro claim for a 
manſe on the ſtatute 1663. Page 63. He 
ritors of the pariſh of Elin contra Troup. 
February 28. 1769. 

MIN IAGE. Evidence by one witneſs of an 
ex parte verbal acknowledgement of a per- 
ſon fince deceaſed, thou: h joined with writ- 
ten ones, not holograph, nor ſubſcribed 
before witneſſes, does not conititute a mar- 

riage. Page 81. Jobnſten contra Smuilbs. No- 
vember 18. 1766. | 

Mosriricariox. Whether the governors of 
an hoſpital may feu the hoſpital lands. Page 
46. Merchant company. &c. of Edinburgh con- 
tra The Governors of Herriot's hoſpital. duguſt 
9. 1765. SY 

MvTtvuar ConTrRacT. A woman marrying 
without a contract, has a rigat of reten- 
tion of her dower in lieu of her legal pro- 
viſions.' Page 204. Corrie contra Philp. Fe- 
bruary 27. 1765. | 

Marriage-contraQ, though not figned by the 
wife, may bind her and her iflue> Page 324. 
 Weemyſs, &c. contra Weemyſs. November 16. 

A ſhipmaſter has no power to alter the deſti- 
nation of his ſhip, becauſe diſappointed 
of the cargo for which the was freighted. 
Page 172. Scrimgeour contra Alexander. 
March 2. 1769. 


proof of bad character for the laſt three 
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Naur æx, CAUPONEs, &c. A carrier found lia- 
ble on the edict. Page 358. Manners contra 
Stewart. December 2. 1769 | 
NoBils orriciun of the court of ſeſſion. 
Vide Juriſdiction. Page z. and 46. 


P 

Pactum 1LLICtTUm. Bond of annuity to a 
woman living in adultery with the granter, 
is null, Page 218. Sir William Hamilton con- 
tra De Garer. June 26. 1765. 

Bond of annuity to the child of ſuch a wo- 
man, though the offspring of adultery, i 
valid. Bid.” TIO * 

The foreign merchant has action for the price 
of coutraband goods. Page 225. Irving con- 
tra Stephen. November 13. 1765. 

Combination for keeping up certain rates of 
wages under whatever colour, is unlawfal. 
Page 248. Barr, &c. contra Corr, &c. Ja- 
nuary 21. 1766. | | 

PARENT AND CHILD. A right taken to a chil 
by a father, may be diſcharged by him. 
Vide Preſumption. Page 236. 

PLANTING AND INCLOSING. The act 1661, 
cap. 41. reſpecting ihe expence of incloſing 
marches, is perpetual. Page 359. Riddle con- 
tra Marquis of Tweeddale. December f. 1769. 


PericuLun between proprietor and tenant. 
Viae Diligence. Page 30s. | 

PERSONAL AND REAL. The deeds of an heir 
ſer ved, though a nearer be in ſpe, affect the 
eſtate. Page 194. M*Kinnon contra M. Oe. 
nald. and Page 198. M. Denaid contra 
McKinnon, February 15. 1765. Affirmed on 
appeal. 

A diſpoſition with the burden of the diſpo- 
ner's debts in general, and referring to an 
heritable bond of the ſame date granted by 
the diſponee for ſecurity of the debts, 
mentioning the names of the creditors, but 
not the ſums due to them. — The debts not 


a real burden. Page 18. Stenhouſe contra 
Innes and Black. February 21. _— 


PEkSONAL AND TRANSMISSABLE, An annuity 


afligned to « huſband in a contract of mar- 
riage tranſmits to his heirs, though heirs 


are not mentioned. Vide Preſumption. Page 
138. 


Pook are a burden on the pariſh where they 


reſide for the laſt three years. Page 296. 


Baxter contra Pariſh of Crailin 
In 6% of g Auguſt 7. 

PRECEPTS rox YICTUAL. If probative and 
indorſable queſtioned, but not expreſsly 
decided. Page 281. M*Pherſon contra Arrot. 
January 22. 1767. 

PrESCRIPTILON, It immemorial poſſeſſion con- 
ters, without any other title, a right to a 
toll or cuttom. Page 342. Lord Kennet con- 
tra Lady Francis Erſkine. March 1. 176g. 

Incorporated powers are conferred by imme- 
morial poſſeſſion. Vide Boroughs royal. Pag 
209. 5 

Forty years poſſeſſion upon an adjudication, 
adds no ſort of force to it, ſo as to ſuper- 

ſede 
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ſede production of its on. Vide Grounds 


and warrants. Page 5 

Precept of clare conſtat from a wrong ſuperior 
in favour of the heir of line having right, 
is a title for preſcribing a real right to the 


ſubjects. Page 367. Millar contra Dictſon. 


February 7. 1766. - 

An erroneous tenure of lands becomes good 
by preſcription, though the vaſſal had not 
diſcharged the burdens of it. Page 321. 
Duke of Buccleugh contra Officers of flate. Au 
guft L 1768. 


A perſon, though he holds an entailed eſtate 


along with another, entailed only as acqui- 
renda or acguiſita by the entailer, preſcribes 
an immunity from the prohibition to alter 
the deſtination of that other by bolding it 
in fee · ſimple. 158. Lefley-Grant contra Gar- 
don of Cobairdie. Fanuary 25. 1769. 

Preſcription of a real right to Teinds, is not 
interrupted by an inhibition of teiads. Page 
16. Earl of Lauderdale contra Inglis. February 
29. 1765. 

Preſcription is interrupted by a proceſs on 


inept titles. Page 199. Steel contra Earl of 


Home. F. 22. 1795. 
A general ſubmiſſion, aided by documents of 
e claims produced to the arbiters, is an 
interruption to the preſcription of ſuch 
claims. Page 27. Buchanan contra Buchanan. 
June 19. 1765. 3 

Septennial preſcription. 
ſing to ſee one paid* a debt contracted 
by another, and offering any further ſecu- 
rity requiſite, does not ſuffer the ſeptennial 
preſcription. Page 37. Hogg, Gc. contra 
Haldin. July 9. 1765. 

Triennial preſcription, if pleadable after iſſue 
joined. Vide Competent and omitted. Page 
226. . 

Not prevented with reſpect to conſtituents by 

decree againſt their inſtitor. Page 238. Bruce 

contra Beat. December 10. 1765. | 
What writing ſufficient to bar it. Page 54. 

Donaldſon contra Murray. January 15. 1766. 

Takes place on debts contracted by a Scoti- 
man in Eagland, if claimed in Scotland. 
Vide Foreign. Page 310 

Preſcription of bills. Yide Bill of exchange. 

ParsUmPTION. Term, heir, preſumed, from 
the intention of the ſettler, to ſignify only 
heir of the body. Page 66. Baillie contra 


Tenant, June 17. 1766. Reverſed on ap- 


peal. : | 

Bond of proviſion, with power to alter, is 
inſufficient againſt a poſterior gratuitous 
diſponee in all the ſubjects of the granter 


conveyed ſpeciatim, with warrandice from 


ſact and deed. Page 5. Kirkpatrick contra 
Short. February 7. 1765. 

A right taken in name of children by a fa- 
ther, may be diſcharged by him in their 
minority. Page 236. Symon contra M. Do- 
nald. November 20. 1765. 

A baron, by feuing out his barony with ba- 
ron bailie powers, confers not the privilege 

of appointing any officers of the barony 
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A letter, promi- 
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not ſpecially granted in the right. Page 
167. Earl of Glencairn contra Magiſtrates of 
Kilmarnock. March 1. 1769. 

Poſſeſſion of an uncultivated muir by paſtu- 
rage and caſting feal and divot, under a 
title of part and pertinent, infers a right 
of common property. Page 147. Johnſton, 
gc. contra Dake of Hamilton. Fuly 30. 1768. 

A annuity aſſigned to a huſband in a con- 
tract of marriage, tranſmits to his heirs, 
tho? heirs are not mentioned. Vide Perſonal 
and tranſmiſſable, Page 138. 

Debitor non praeſumiture dorare, applies to pro- 
* viſions to children endowed formerly. Page 
271. Mathieſon contra Mathieſon. November 
20. 1766. alſo, page 304. Greig contra Greig. 
February 19. 1768. 

Bills of exchange, when preſumed paid. Vide 
Bill of exchange. | 

Px150nER. One in priſon for a fine, damages, 
and expences, ex delicto, not intitled to the 
act of grace. Page 129. Wright, &c- contra 
Taylor. Febraary 24. 1768. p 

An officer of the navy is not obliged to aſſign 
his half-pay on a caſſo bonorum. Page 130. 
— contra Campbell, &c. March þ. 
1768. | 

Paoczss. After a ſummons had been called; 
and proteſtation put up, the returning of 
the ſummons, with a new execution, before 
the days of compearance were elapſed, is 
not irregular. Page 1 Butler contra 

; Me Donalds. Auguſt 7. 1709. | F 

r NOTE, Recourſe was ſuſtained 
again e indorſer of a promiſſory-no 
though the ſtrictneſs of negotiation on bills 
was not obſerved. Page 292. Gillenders con- 

tra Birwhiſile. Fuly 17. 1766. 

Arreſter on a debt of the original creditor 
was preferred to the indorſee. Page 278. 
More contra Paxton. December 9. 1766. 

Pzooe. Parole evidence is competent to prove, 

* that an heritable bond, bearing to be one- 
rous, and adjudged by an onerous creditor; 
was granted gratuitouſly, -and contrary to 
the act 1621. Page 78. Gibb contra Living- 
fan. July 25. 1766. | 

Parole-evidence competent to prove, that a 
conveyance of a real right was in truſt. 
Page 242. Gilmour contra Arbuthnot. Decem- 
ber 11. 1765. 

A written contract is not ſuppliable by parole- 
evidence. Page 259. Kandel and Co. contra 


Campbell. June 18. 1766. 


A mandator being dead, evidence by witneſſes 
was admitted, to prove, from his acknow- 
ledgement, and from other circumſtances, 
that he had authoriſed verbally the pur- 
chaſe of an heritable ſubject. Page 60. 

Meoodie contra Auchterlonie. Fune 13. 1766. 

The refuſal of acceſs to the deþtor's houſe to 
a meſſenger in executing a caption, and 
the not finding him on breaking it open, is 

not evidence of abſconding within the act 

1696. Page 95. Findlays contra Atchiſon, &c. 

January 21. 1767. nate 
Aeceſſion to a truſt-deed, how proved. Page 


267. 
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1766. | 

1b which prove, that money lod- 
ged with a bankrupt by a factor in his own 
name, was the property of his conſtituent. 
Page 51. Aliſon contra Fairholmes. November 
1765. 

Circumſtances which prove the guondam exiſt» 
ence of a diſpoſition of heritage. Page 278. 
Drummond contra Hunter. December 17. 
1766. 

Proof of marriage. Vide Marriage. Page 81. 

A ſentence of depofition of a miniſter, if on- 

ly figned by the preſbytery-clerk, is not e- 
vidence to free the heritors from paying 
him ſtipend. Page 128. Dickſon contra The 
Heritors of Newlands. February 6. 1768. 

Foreign decree, proof of murder ad civilem 
effectum. Vide Foreign. Page 282. 


Paorzarv. May a right of hypothec be at- - 


tended with ſtronger effects than a right of 
property. Page 223. Walker contra Carfrae. 
November" 14+ 1765. | 

A draw-kiln for lime may be built near a 
high+road, and near the houſe of an ad- 
joining proprietor without his being inti- 
tled to object. _ Dewar contra Fra- 
Fer. Janmmary 20. I7 7. 

Rr fiſhing in the river Tweed poſſeſſed 
-jointly by a Scots and Engliſh heritor, whe- 
ther ſubje& to the regulations of the act 
1696, c. 33. and the cogniſance of the 
court of ſeſſion. Page 134. Duke of Rox- 
+urgh contra Earls of Home and Tankeroille. 
Ju 29. 1768. Appealed, and interlocutors 
reverſed. 

A ſuperior heritor muſt not, by extending a 
rivulet over his grounds, divert it from re- 
turning to its courſe. Page 307. Kelſo con- 
tra Boyds. July 1. 1768. | 


One muſt not uſe one's property ſo as to waſte 


or deſtroy any thing belonging to one's -- 


neighbour. Page 141. Raſſipn contra Pettie- 
grew. July 29. 1708. 

Is the ſea-ſhore capable of property ? Vide 
Res communes. Page 180. 

Provisions To CHILDREN. A proviſion to a 
younger ſon interpreted liberally, accor- 
ding to the general purpoſe, of the grant- 
er's ſettlement. Page 51. Arbuthnot contra 

. Arbuthnot. June 25. 1766. 
Proviſions to children in a ſettlement, though 
yment be poſtponed to the extinction of a 
liferent, deſcend to their children, though 
heirs be not mentioned. Page go. Binning 


contra Binning. January 21. 1767, Vide Pre- 


ſumption. Page 271. | 

PuBL1c OFFICER. Exciſe officer and conſtable 
ſubjected to damages for diſtraining for a 
fine impoſed on account of vending ſpirits 
without licence, becauſe they proceeded in- 
formally, and without a warrant from the 
juſtices that decreed the fine. Page 149. 
Sinclair contra Hamilton. January 17. 1769. 

Clerk of the bills, when liable for taking in- 
ſufficient cautioners in ſuſpenſions. Page 

41. Stanners contra Inglis. March 1. 1769. 
Schoolmaſter is not ſummarily removeable by 


D 


267. Herriot contra Farquharſon. June 27. 


E 


the conncil of a royal borough, even on 
juſt cauſe. Page 351. Haſtie contra Camb- 
bell. June 29. 1769. Reverſed on appeal. 


2 oArRH. Intromiſſion with the ef- 

ects of a defunct being referred to his re- 
lict's oath, ſhe acknowledged to fact, but 
added, that he gave her them in a comple- 
ment ; this quality was found intrinſic. Page 
43. Howies contra Wyllie. | 


* | 

RAxKING AND SALE. Vide Judicial ſale. Pages 
118. and 175. 

Rumovino. Warning to remove muſt be gi- 
ven 40 days before the Whitſunday that 
proceeds the term which correſponds to the 
firlt term of entry to any part of a ſubject 
let n cumulo. Page 14. M*Naughton contra 
Wilſen. February 14. 1765. 

The tormalities of warning required by 1555, 
are not neceſſary in urbane tenements. Due 
notice is ſufficient. Page 76. Tait contra 
Sligo. Fuly 23. 1766. 

Nor do they apply to coal-works. Page 121. 
Wauchope contra Hope. December 1 5. 1767. 
Recomeence. A ranſomer is intitled to an 
allowance in ſolatium. Page 339. Loch con- 

tra Home. February 16. 1769. 

Recompenſe, if due for a praecipuum of an 

heir-portioner. Vide Heir-portioner. Page 


227. 

RepucrTion. Vide Forthcoming. Page 85. 

RzyaraTioONn. Evidence to found t 
Vide Foreign. Page 282. 

Reparation of damages by fire. Vide Diligence. 
Page 305. | 


Title to claim reparation. Vide Irritancy. Page 
115. 

1 Heir of proviſion is on- 

iy liable in valorem. Page 267. Baird, &c. 

contra Earl of Roſeberry. Fuly 16. 1766. 

Res communEs. Lands within ſea-mark, if 
capable of property. Page 1860. Town of 
Culros contra Earl of Dundonald. June 15. 
1769. | | 


Res jupicaTa. If a court determines upon 


one ground, when ſeveral are offered, and 
fignifies it is therefore unneceſſary to ex- 
amine the reſt; a reverſal of their judge- 
ment is a res falicata of the general 5 
between the parties. Page 132. Douglas, &c. 
contra E/phingfton.. March 10. 1768. | 
R8TENT1ON is competent on a wife's dower 
for her legal proviſions. Vide Huſband and 
wife. Page 204. | 
Is excluded by mala fider. Vide Legal diligence. 
Page 277. | 
Run kid. When the parcels of land inter- 
ſperſed extend to 13 acres each, the act 
1695 has not place. Page 83. Buchanan con- 
tra Clark. November 21. 1766. 


f 8 
SALE. Judicial. Vide Judicial ſale. 
Vide alſo actio quanti minoris. 
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A purpoſe of ceſſio fori intra biduum, on the 
part of the purchaſer, prevents the pro- 
perty being transferred by the ſale, Page 
22. Craivford-Newall contra Mitchel. Febru- 
ary 27. 1765. 

The property of a depoſit (cattle at graſs- 
male) 1s transferred to the bona fide purcha- 
ſer buying from the depoſitary. Page 223. 
Walker contra Carfrae. November 13. 1765. 

Goods ſold for a particular purpoſe (ale to be 
ſent to the Weſt Indies) muſt be upheld by 
the vender to be fit for it. Page 245. Baird 
contra Pagan. December 14. 1765. 

Sale, when compleated by offers in writing. 
Page 256. Wallace, &c. contra Millar. June 
13. 1766, 

An obligation for the price transfers the pro- 
perty ſold as much as actual delivery of the 
money. Page 290. Blacklock contra Goldie. 
June 13. 1767. 

Sale of lands may be reſiled from, though a 
minute of a t is holograph of one, 
and figned by both parties before witneſſes, 
if not written on ſtamped paper, and the 


witneſſes deſigned. Page 309. Sheddan con- 


tra Crawford. July 6. 1768. | 

SALMON FISHING on the Tweed. Vide Proper- 
ty. Page 134. | | 

Conſtruction of cruives and cruive-dykes. 
Page 185. Lord Halkerton, &c. contra Scott. 
July 4. 1765. Appealed, and ſome varia- 
tions made. 

Scnoors. Vide Juriſdiction. Page 318. 

Sx1$s1xE. An unexecuted precept of ſeiſine of 
the property cannot be aſſigned by the diſ- 
ponee to warrant an infeftment and right 
of annualrent. Page 29. Mitchel contra 
Adam. July 16. 1767. | 

SERVICE AND CONFIRMATION. General ſer- 
vice by an eldeſt ſon tanguam legittimus et 


propinquior haeres to his father, a diſponee 


not inteft, carries the perſonal right, though 

deviſed to the heirs-male of the diſponee. 

Page 379. Haldane contra Haldanes. Novem- 

ber 27. 1766. 

* Incurring a paſſive title by intromiſſion veſts 

'  moveables in the neareſt of kin without 
confirmation. Page 343. Pringles contra 
Veitch. March 7. 1769. | 

Bu; tacir being debtor to the defunct does not 
veſt the debt. Ibid. 

SocitTY. Perſons engaged in a joint adven- 
ture are not as in a copartnery bound by 

the actings of the different perſons engaged. 
Page 280. Donaldſon contra Paul, ©, De 
cember 29. 1766. 

A copartnery is bound to the conſequences 
of a commiſſion executed after diſſolution 
by death of a partner. Page 170. Aiton, 
c. contra Cheap, &c. March 2. 1769. Re- 
verſed on appeal. 

STATUTORY PENALTIES, if avoided by bora 
fides. Vide Bona et mala fides. Page 372. 

STiLLICIDE. Where there are two eave- 
drops, 18 inches muſt be left between 
buildings in 3 and 9 inches where 
there is only one. Page 176. Carriochs con- 
tra Kennedy. March 7. 1769. 

SUcces$10Nn. Actual heir has acceſs to ſerve, 
though a nearer be poſſible, and his deeds, 
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during bona fide poſſeſſion, affect the e- 
ſtate. Page 194. M*Kinnon contra M. D- 
nald. February 15. 1765. and page 198. 
MF Donald contra M*Kinnon. Affirmed on 
appeal. 
If the term heirs or afionees what „in deeds 
for creating freehold. qualifications to the 
heir aliagui ſucceſſurus, is to be interpreted in 
favour of the heirs of the inveſtiture. Page 
221. Sir Thomas Burnet contra Burnets. June 
28. 1765. Affirmed, with coſts, on appeal. 
Neareſt heir-male of line whatſoever, imports 
neareſt heir-male, though not heir of line. 
Page 260. Sir John Sinclair contra Counteſs of 
Fife. June 24. 1766. Affirmed on appeal. 
A diſcharge of legitim, and of all claims, 
od will excepted, does not cut off ſueceſ- 
on to the dead's part. Vide Legitim. Page 


I 

A diſcharge, however, of all that could be 
claimed through agfather's death, under- 
ood to have this effect. Vide Huſband and 
wife. Page 357. 

SUPERIOR AND VASSAL. A clauſe in a char- 
ter, obliging the vaſſal, if he ſhould incline 
to ſell, to make the firſt offer to the ſupe- 
rior at a certain price, does not fall under 
act zoth George II. Page 106. Irving, &c. 
contra Marguis of Annandale. March 6: 
1767. | 

Although it was provided that payment of 


the feu-duty ſhould ſuffice pro omni alis nere 


 cujuſiibet haeredis vel N » the court found 
ſingular ſucceſſors liable in the full year's 
rent at entering. Page 329. Magiſtrates of 
Inverneſs contra Duff. February 2. 1769. 

The heir of one who ſells with procuratory 
and precept is not bound to enter, but the 
2 who had preferred the baſe hald- 
ing. Page 335. Dundaſ contra Drummond. 
February 10. 1769. | 


T 

Tacx. A ſpecific ſum being allowed a leſſee 
for repairs, unanimouſly found, that no 
particular account of the expences is exi- 
— if the repairs are properly executed. 
a ge 31. Dalziel contra Lockbart. June 25. 
1765. a 

An option of two terms in a leaſe, when un- 
derſtood to be made. Page 241. Gray con- 
tra Earl of Sutherland. December 11. 176 5. 

Tenant's oath in a judicial. rental, bearing, 
that he had a leaſe for 19 years, will not 
create a tack for that period. Page 378. 
Stewart contra Leith. November 25. 1766. 

Tacks to commence at the expiry of current 
tacks, are. not good againſt creditors infeft 
before it arrives. Page 4356. Scott contra 
Graham, Hc. November 30. 1769. 

Tacks granted by a perſon whoſe liferent 
infefrment was limited to a certain ſum, 
found good, notwithſtanding the lands 
yielded a greater rent than the ſum to 
which the right had been reſtricted. Page 
53- Pirie eontra Murray. January 14, 1766. 

Heritor may ſearch for coal notwithſtanding 
the lands were let without any reſervation 

to that effect. Page 307. Smith contra Ha- 

milten M*Cill. June 21. 1768. 


Tacr 


Tack of ene Tacit relocation on a ſub- 
 _ tack is not interrupted by citation on an 


action for the free teind. Page 229. Ear! of 


March contra Leiſpmans. November 14. 

- 5 ot : : = | 

„ An entail previous to the act 3685, 
tho' compleated by infeftment, is not effectual 
againſt creditors, unleſs regiſtered in terms 

ef that ſtatute. Page 30. Earl of Roſeberry 
contra Baird. June 22. 1765. Affirmed on 


A 

waive. of burgage tenements is good. Page 
30J- EO lan contra M. Lauchlan. 'Fanu- 

27. 1768. | 

11 4 tailvie of an eſtate held with other lands 
entailed only as acquirenda et acquifita, infers 

a prohibition to alienate ſuch lands gratui- 
touſly. Page 1 58. Zeſlie-Grant contra Gordon 
of Cobairdie. Fanuary 25. 1769. 

fn a queſtion, Whether the diſponee, or firſt 
inſtitate in a tailzie, is ſubject fo the fetters 
of it? the intention of the entailer, as ga- 
thered from the deed, is the rule of deci- 
ſion. Page 386. Edmonſione contra Edmon- 
fene. November 24. 1769. Upon appeal, 
found, that expreſs words are alone effec- 
tual, 

Tz1nvs. Vide Tack of teinds. Page 229. and 
Preſcription, Page 16. « 3 

Tixaxt. An outgoing tenant. is not intitled 
to price of d collected previous to laſt 
beer-ſeed time, though it was cuſtomary to 

lay the whole on the wheat. Page 

100. Finny contra Trotter. January 27. 1767. 

Txzxcs is due from tenements in boroughs of 


= 


barony. Page 354+ Park contra Gibb. No- 


vember 1 6. 17 

N bean _ CONVENTIONAL. Sentence 
of aſſembly affirming the depoſition by the 
ſynod, but declaring the pariſh vacant on- 
ty from the date of their own ſentence, is 
the rule for payment of ſtipend. Page 193. 
Dalrymple contra Sir Robert Gordon. February 
13. 1765. 

TaiRLAGE. The expreſſion omnia ſua grana, 


together with the uſe of grinding, and e- 


ven decrees of baron courts — if 
long poſterior to the vaſſal's original char- 


tefs, with a reddendo pro ommi alio onere, tc. 


will not conſtitute a thirlage of invecta et 
Mata. Page 262. Duke of Buccleugh contra 
. Vent. &c June 25. 1766. — 
Thirlage of All grindable corns does not com- 
prehend wheat, where the mill is not pro- 
perly conſtruRed for grinding it. Page 146. 
Wright contra Rainnie. December 13. 1768. 
A clauſe cum molendis et multuris in the tenendas 
of a charter from a ſubje&, operates a diſ- 
charge of thirlage. Page 147. Coltart con- 
tra Fraſer. December 13. 1768. Affirmed on 


The grant of a mill and pertinents is a title 
of preſeription of thirlage. Page 178. Bruce 
contra Stein. March 10. 1769. 

If the aſtricted lands may be turned into graſs 
by the leſſor of a mill. Vide Actio guanti mi- 

noris. Page 16. and 338. | 
T1iTLE ro PURSUE. An ordinary action for 

rendering a bankrupt infamous, without 
jour tap of the Lord Advocate, is incom- 
petent; for he is the only proper proſecu- 


5 
tor, and the mode of purſuit is by com- 
plaint to the Lords. Page 50. Sine contra 
Steel. Auguſt 10. 1765. ä 

Who intitled to call the governors of an hoſ- 
pital to account. Page 46. Merchant com- 
pam and trades of Edinburgh contra The Co- 
vernors of Herrict's boſpital. 

Perſons impowered by a marriage · contract to 
inſiſt for implement of the proviſions in it, 
loſe not this right by the death of the huſ- 
band. Page 231: Hill contra Hunters. No- 
vember 14. 1765. 

Title to claim reparation of damages done to 
moveables aſſigned under an irritancy. Vide 
Irritancy. Page 115. | 2 

Turo. The preſumption that a tutor intus 
habet ante redditas rationes may be ſet aſide 
on evidence of the pupil's neceſſitous cir- 
cumſtances. Page 27. Buchanan contra Bu- 
chanan. Fune 19. 1765. 


If a tutor may lodge money with a banker. 


Vide Diligence. Page 332. 
U 


Uznan ſervitudes. Vide Stillicide. Page 176. 

Usuxy. Action for the penalties of uſury ia 
Scotland is not limited by act 31ſt Eliza- 
beth. Page 275. M*Kechnie contra Wallace. 

December 2. 1766. 

5 W 

Waxzaxpicz. One who aſſigns a certain ſum 
as rent due by a tenant, though with war- 
raadice from fact and deed only, is bound 
to ſhow, that the tenant is obliged to pay 
that rent. Page 38. Carmichael contra Peter. 
July 10. 1765. Vide Superior and vaſſal. 
Page 335- | 

Waeck and ſea-weeds. Vide Res communes. 

Page 180. 

Wairr. Objection to a writing, that it did 
not bear to be ſubſcribed by the granter, 

_ repelled. Page 216. Sir Thomas Gordon con- 
tra Murray. Fune 21. 1765. 

Objection, that it was ſubſcribed without the 
Chriſtian name of the granter, repelled. 
Ibid. x 

No particular- form of notorial docquets re- 
quired, but three witneſſes only ſubſcribing 
reduced the ſecurity ſo far as it exceeded 
L. 100 Scots. 1bid. 

Bill ot exchange ſubſcribed by notaries, with- 
out witneſſes, invalid. Vide Bill of exchange. 
Page 33: Again collected, page 220. | 

A deed ſigned by two notaries, but at diffe- 
rent places, and before different witneſſes, 
invalid, and inſupportable by a proof of 
homologation. Page 111. Rzllands contra 
Rolland. Fuly 1. 17 5 £7 

A bond, not having the date, place of ſign - 


ing, and deſignations of the witneſſes filled 


up in the teſting clauſe, found null, though 
the parties acknowledged the deed was ſub- 
ſcribed by them. Page 87. Rufel contra 
Paiſley, c. December 17. 1766. 
Minute of fale of lands not holograph of both 
parties, if binding. Vide Sale. Page 3 


Aletter promiſing to join in a conjunct bill for 


a third party's arrears of rent, is obliga- 
tory, though neither holograph nor ſigned 
before witneſſes. Page 237. Henderſon con- 
tra Murray. December 5. 1765. 


